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PREFAeE. 


The  object  of  tliis  treatise  on  business  law  is  to  supply  a 
jlongfelt  need  in  Canada  of  a  work-  on  the  subject,  vvhicli 
[would  be  concise  and  at  the  same  time  as  nearly  complete 
las  it  is  possible  in  treating  a  subject  upon  which  so  much 
jean  be  written  without  exhausting  it.     The  work  is  intended 
lore  especially  as  a  text-book  for  use  in  all  schools  and 
colleges  in  which  the  commercial  branches  are  taught,  an! 
It  is  hoped  that  the  manner  of  presenting  the  subject  will  be 
|bund  so  plain  and  simple  that  the  sf-dent  will  be  able  to 
laster  the  subject-matter  of  every  page  without  difficulty, 
.egal  technicalities  have  been  avoided  except  in  the  list  of 
Mnitions  at  the  end  of  the  book.     VVi;  \  the  aid  of  a  com- 
petent teacher,  which  from  the  very  nature  of  the  subject 
nil  be  found  necessary  for  a  full  and  complete  understand- 
ing of  many  of  the  intricate  points  briefly  touched  upon,  the 
Jtudent  should  be  able  to  obtain  a  sufficiently  comprehen- 
five  and  practical  knowledge  of  business  law  as  is  requisite 
In  every-day  business  affairs. 


INTf^ODUCTION. 


Law. — Principles  of  right  and  justice  governing  the  every 
day  actions  of  men,  and  their  different  rights  in  relation  to 
each  other  are  calied  laws. 

It  is  also  defined  as  a  rule  of  action  prescribed  by  a 
superior  power,  or  a  direction  from  the  sovereign  or  gov 
erning  power  of  a  country  to  its  people. 

The  object  of  the  law  is  to  secure  to  every  man  the  full 
enjoyment  of  his  rights  ;  in  so  doing,  it  protects  the  weak 
and  innocent,  and  punishes  the  guilty.  It  is  divided  into 
two  general  classes,  viz  :  Common  Law  ami  Statute  Law. 
The  Common  Law  consists  of  rules  of  action  founded  in 
reason  and  justice,  and  which  have  become  binding  through 
long  established  usage  or  custom  ;  it  is  also  called  the  un- 
written law.  The  Statute  Law  is  enacted  by  legislative 
power,  and  is  called  the  written  law, 

Oommerolal  Law  or  the  Law  Merchant  (the  law  of 
merchants),  is  that  part  of  the  common  law  which  regulates 
the  commercial  transactions  of  the  world.  This  law  grew 
out  of  the  necessities  of  business,  "  being  founded  on  what 
is  termed,  and  was  in  fact  the  customs  of  merchants."  Sub- 
s.quently  aided  and  regulated  by  decisions  of  the  courts 
and  by  legislative  enactment. 

It  is  to  this  part  of  the  law  that  the  attention  of  business 
students,  and  business  men,  is  invited.     The  importance  of| 
understanding  the   laws  of  trade  and  commerce  is  fully] 
realized  by  every  one  who  has  been  in  commercial  life.     Hej 
who  possesses  this  knowledge  has  a  shield  which  the  cun- 
ning and  trickery  of  the  world  will  find  it  hard  to  penetrate. 
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Knowledge  of  the  Law. — Kveryone  is  expected  to  know 
"tlie  law.     It  is  a  well-established  rnaxim  that  "ix-nora/tce  of 
i/w  liuu  excuses  no  cue.'' 

The  Source  of  Goinraercial  Law. — It  came  from  Kng- 

[land.      The   colonists   brought   it   with   them,   and   when 

they  finally  reduced  the  whole  country  to  English  sway  the 

!ommon  Law  of  England  became  the  law  of  America. 

^Hcnce  the  laws  of  England,  Canada  and  the  United  States 

ire  substantially  the  same,  the  Common  Law  of  England 

)eing  the  bas^s  of  all  of  them,  making  it  the  fundamental 

law  of  the  English-speaking  people  of  the  world  ;  and  it 

)revails  in  all  cases  where  it  has  not  been  abrogated  or 

lodified  by  Statute  Law. 

Other  DlTlgiona  of  Law,  in  addition  to  Commercial 
'.aw,  are  Civil  Law,  Criminal  Law,  Marine  Law,  Constitu- 
\\l  al   Law  and   International  Law.     These  divisions  are 

lade  because  of  the  different  objects  to  which  the  law 
ipplies. 
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CONTRACTS. 


Naturally  the  first  division  of  Commercial  Law  to  discuss 
is  that  of  Contracts.  Indeed,  everythinj»  in  the  entire  sub- 
ject could  be  placed  under  this  one  head,  for  the  law  of 
contracts  may  be  reg  irded  as  including  nearly  all  the  law 
which  regulates  the  relations  of  human  life.  Contracts  arc 
certainly  the  basis  of  all  business  transactions,  as  will  be 
seen  hereafter. 

We  arc  constantly  bound  by  an  implied  contract  to  do 
justice  to  our  fellow-man  in  all  our  relations  and  dealings 
with  him.  When  we  buy  or  when  we  sell,  when  we  make 
any  kind  of  a  bargain  it  is  a  contract,  even  the  money  that 
we  handle  every  day  is  a  contract. 

The  student  will  do  well  to  consider  each  of  the  follow- 
ing divisions  as  subordinate  to  or  growing  out  of  this  one. 

Doflnitlon  of  a  •■  antract. — A  contract  is  an  agreement  i 
between  two  or  more  competent  persons  to  do  or  not  to  do] 
some  particular  thing. 

Kinds  of  Contracts.— Contracts  are  divided  into  three | 
general  classes,  viz.  : 

I. — Contracts  of  Record. 

2. — Specialties. 

3. — Simple  or  parol  contracts. 

Gontracts  of  Record  are   such   obligations  as  are  evi- 
denced by  judicial  records.     This  is  a  form  of  contract  byl 
which  one  is  bound  for  the  payment  of  a  sum  of  money  orl 
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the  pcrfonnancc  of  some  work  which  appears  to  be  rij^ht 
by  the  cvidcp.ce  of  a  court.  This  is  a  contract  of  the  hij^licst 
jaturc,  being  established  by  the  sentence  of  a  court  of 
justice. 

Spcclultlos. — A  contract  by  specialty  is  any  contract 
lundcr  seal,  such  as  a  deed,  bond,  mortgage  or  a  covenant. 
[These  are  looked  upon  as  the  next  highest  form  of  a  con- 
Itract,  as  being  evidenced  by  the  seal.  At  the  present  day 
[the  seal  adds  very  little  weight  to  a  contract.  In  olden 
Itimes,  when  men  could  not  read  or  write,  and  they  put  their 
Inaincs  to  a  contract  by  impressing  their  seal  in  melted  wax, 
lit  had  some  practical  use.  Seals,  however,  are  required  on 
Iccrtain  classes  of  instruments,  like  deeds  and  mortgages, 
land  wherever  required  they  must  be  affixed.  In  the 
[absence  of  seals  pieces  of  paper  stuck  on  after  the  name, 
}with  the  word  "  Seal "  written  across  it,  or  the  initials 
)f  the  party  signing  placed  upon  it,  or  even  a  scroll 
Imade  with  a  pen,  will  answer.  Contracts  under  seal  must 
lof  necessity  be  in  writing.  They  do  not  require  a  consid- 
jcration  to  make  them  valid  The  seal  implies  considera- 
tion. It  indicates  deliberation  in  executing  such  documents, 
uid  a  person  is  presumed  to  enter  into  a  scaled  contract 
^vith  full  knowledge  of  its  contents,  hence  debarred  from 
iftcrwards  pleading  insufficient  consideration. 

Simple  or  Parol  Ooiitrncts  include  those  agreements 
Ivhich  are  not  comprised  in  the  first  two  classes,  and  they 
pay  be  made  either  oral  or  in  writing.  Ont/  and  parol. 
)bserve  the  difference  between  these  two  words.  Well- 
educated  people  sometimes  confound  them  owing  to  the 
Similarity  in  the  derivation  of  the  two  terms.  A  parol  con- 
[ract  is  any  agreement  not  sealed.  It  may  be  written  or 
)ral. 

Express  and  Implied  Contracts. — As  regard  the  mode 
^f  their  creation,  contracts  are  further  distinguished  as  ex- 
press or  implied. 
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If  the  conditions  of  a  contract,  whether  verbal  or  written, 
be  expressly  stated  or  agreed  upon,  it  is  then  termed  an 
expressed  contract.  If,  on  the  other  hand,  there  are  no 
well  defined  and  specific  agreements  regarding  the  under- 
taking, or  the  consideration  to  be  paid  for  its  accomplish- 
ment, it  is  called  an  implied  contract. 

The  conditions  of  an  expressed  contract  must  be  strictly 
complied  with,  and  the  parties  to  it  arc  bound  to  faithfully 
observe  the  same,  however  onerous  may  be  the  burden, 
while  the  conditions  of  an  imjjlied  contract  not  being  agreed 
upon  specifically,  are  such  as  custom  may  dictate.  An 
illustration  of  this  :  A  agrees  to  pay  B  $2  per  day  for  labor. 
This  is  exprt  ssed,  so  far  as  the  rate  of  wages  is  concerned, 
but  the  number  of  hours  that  shall  be  taken  to  constitute  a 
day's  work  is  not  agreed  upon,  and  must  be  supplied  by 
implication.  As  a  result  it  would  be  settled  by  the  custom 
in  such  matters  in  the  place  where  the  contract  was  made. 

Executed  and  Executory  Oontraots. — Contracts  arc 
still  differently  classified  in  reference  to  their  time  of  per- 
formance, as  executed  and  executory.  They  arc  said  to  be 
executed  when  the  obligations  therein  created  have  been 
already  carried  out ;  executory  when  their  fulfillment  is  yet 
to  be  accomplished.  Thus,  if  I  ask  the  price  of  your  horse, 
pay  the  money  and  take  it  away,  the  contract  is  executed  ; 
but  if  I  agree  to  buy  the  horse,  and  pay  for  it  in  the  future, 
the  contract  is  yet  to  be  fulfilled  or  conditions  complied 
with,  and  it  is  called  an  executory  contract. 

Elements  of  a  Contract. — Legal  contracts  of  every 
variety  must  include  four  essential  constituent  elements,  as 
follows : 

1st — There  must  be  two  or  more  competent  parties. 
2nd — There  must  be  mutual  consent. 
•  3rd — There  must  be  a  valid  consideration. 
4th — There  must  be  a  definite  and  legal  subject-matter 
to  be  acted  upon. 
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Partloi. — Every  contract  requires  two  or  more  parties, 
and  every  person  may  be  consiciered  as  citlier  competent  or 
i mom f>i' tint  to  make  a  contract.  The  conditions  of  compe- 
tency arc  that  the  parties  are  of  lej^al  age  and  of  sound 
mind.  The  law  regards  all  persons  as  infants  who  have  not 
reached  the  age  of  twenty-one.  Infants  are  considered  in- 
competent to  make  a  valid  cf)ntract  ;  because,  on  account  of 
their  inexperience,  they  are  supposed  to  be  unable  to  guard 
against  artifice  and  fraud. 

The  contract!  of  Infants  are  not  vold»  but  voidnblOr — 

'I'hat  is,  the  law  in  substance  gives  to  an  infant  the  personal 
privilege  of  repudiating  his  contract  ;  while,  at  the  same 
time,  the  party  making  a  contract  with  him  will  be  bound, 
if  of  full  age  himself,  as  though  both  parties  were  of 
proper  age. 

An  Infant's  contracts  for  necessaries  are  binding  ;  but 

just  what  may  be  considered  necessaries,  and  what  luxuries, 
must  be  determined  by  his  standing  in  society,  or  rather  by 
his  age  and  fortune. 

An  infant  may  buy  such  articles  for  food  and  clothing  as 
are  proper  and  necessary  for  the  stati  n  in  life  in  which  he 
has  been  brought  up  and  to  which  ho  belongs.  He  may, 
contract  for  board,  medical  attendar  and  schooling,  as 
are  suitable  and  proper  for  his  statioi.  n  life,  and  all  such 
contracts  will  be  bindint,^  to  the  extent  of  the  full  market 
value,  of  what  is  furnished.  All  this  is  providing  his  parents 
or  guardians  unjustly  fail  to  support  him.  A  tradesman 
who  takes  advantage  of  a  minor,  and  charges  him  an  ex- 
orbitant price,  cannot  lawfully  collect  his  bill,  even  though 
the  minor  agrees  to  p^y  it;  nor  can  the  tradesman  keep 
more  than  iV  reasonab  o  value  if  the  minor  has  paid  it. 
The  ?  tides  i  irchased  nust  be  suitable  to  the  minor's 
station  in  life.  "*  n  infant  may  disaffirm  or  ratify  his  con- 
tracts on  comint,  of  age.  The  law  does  not  say  that  he 
shall  not  nnke  an    contract    except  tliose  for  necessaries. 
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It  says  that  if  he  does  they  are  voidable  at  his  option. 
Within  a  reasonable  time  after  coming  of  age  he  must  re- 
pudiate them.  If  it  is  in  his  power  he  must  restore  to  the 
other  party  what  he  receeived  from  him.  If  he  fails  to  do 
this  he  takes  the  chance  of  ratifying  the  contract,  oy  his 
silence,  and  he  also  ratifies  it  by  first  expressly  recognizing 
it,  secondly  by  partly  reforming  it,  and  thirdly  by  retaining 
the  benefits  or  proceeds  of  it. 

Infants  must,  however,  bear  in  min-^  that  they  are  liable, 
just  as  well  as  adults,  for  fraud,  assault  or  any  criminal  act. 
While  the  law  throws  its  protecting  arm  around  the  infant, 
it  will  not,  however,  allow  him  to  do  any  unlawful  act. 

Pleadingr  the  Baby  Act. — Pleading  tiie  Baby  Act  is 
rather  an  inelegant  expression,  sometimes  used  when  a  man 
is  .sued  for  failing  to  keep  an  agreement,  and  defends  the 
suit  on  the  ground  that  he  was  under  age.  It  is  not  con- 
sidered manly  or  honest.  The  adult  person  dealing  with  a 
minor  is  bound  by  the  agreement,  and  cannot  back  out  on 
the  grounds  that  the  other  is  a  minor.  The  minor  cannot 
waive  his  rights  of  infancy  by  any  possible  form  of  agree- 
ment. 

Minors  not  at  home,  and  supporting  themselves,  col- 
lecting their  own  wages,  do  not  bind  their  parent  even 
for  necessaries.  A  minor  purchasing  anything  held  to  be  a 
necessary  for  him  in  his  station  of  life,  and  refusing  to  pay 
for  it,  the  merchant  from  whom  he  purchased  the  article  can 
sue  and  recover  from  him,  as  though  he  were  of  age.  If, 
however,  the  parent  should  sometimes  pay  part  of  the 
minor's  bills  for  necessaries,  they  become  liable  for  the 
whole  of  them.  Minors  not  at  home  and  supporting  them- 
selves may  sue  and  recover  for  wages  earned  by  themselves, 
no  matter  how  young  they  are.  The  minor's  note  given  for 
necessaries  cannot  be  collected.  If  a  merchant  should 
chance  to  take  such  a  note  for  necessaries  he  cannot  sue  on 
it,  but  he  can  hold  the  note  until  maturity,  and  then  sue  on 
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the  account,  presenting  the  note  as  evidence  of  the  debt. 
He  cannot  sue  until  the  note  matures,  as  that  would  be  the 
date  of  payment. 

Incorapetenoy. — Among  the  conditions  of  incompetency 
arc  Minority,  Insanity,  Idiooj,  Intoxication  and  Coverture.  As 
minority  has  already  been  discussed  in  connection  with 
competency,  we  will  consider  the  other  conditions  that  ren- 
der persons  incapable  of  contracting. 

Persons  of  unsound  mind  and  memory  cannot  make  a 
binding  contract,  because  they  cannot  give  clear  and  intel- 
ligent consent  to  its  terms.  A  noted  writer  has  said  : 
"  Want  of  reason  must,  of  course,  invalidate  a  contract,  the 
very  essence  of  which  is  consent." 

Insanity  and  idiocity  are  rot  the  same.  An  insane  per- 
son is  one  whose  mind  is  diseased  or  deranged  ;  an  idiot  is 
one  who  has  no  mind  ;  and  with  the  above  the  law  classifies 
the  man  who,  by  drunkenness,  renders  himself  incapable  of 
discharging  the  ordinary  duties  of  life. 

Married  Women. — By  coverture  is  meant  marriage  ;  the 
rule  of  the  common  law  was  that  a  married  woman  could 
not  during  her  marriage  make  a  binding  contract ;  but  this 
has  been  changed,  giving  to  her  entire  control  over  her  own 
property.  A  married  woman  may  make  contracts  and 
carry  on  a  business  independent  of  her  husband,  but  gener- 
ally she  cannot  enter  into  a  partnership  without  his  consent. 
If  she  carries  on  an  independent  business  it  must  be  in  her 
own  name. 

Allen  Enemies. — Contracts  made  with  alien  enemies 
cannot  be  enforced..  Citizens  of  nations  which  are  at  war 
with  each  other  are  not  allowed  to  carry  on  business  inter- 
course. The  policy  of  this  is  to  keep  the  citizens  of  each 
nation  attached  to  their  own  country,  and  to  keep  their 
interests  adverse  to  the  citizens  of  other  nations. 

The  Indians  of  our  country  are  protected  by  the  Crown 
from  fraud  and  deception,  by  being  placed  in  a  similar  posi- 
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tion  to  minors,  and  rendered  incapable  of  binding  them- 
selves in  a  contract.  A  person  wh'>  makes  a  contract  with 
them  is  bound,  but  the  Indian  is  not  bourd,  and  cannot  be 
sued. 

Mutual  assent  is  defined  to  be  a  "  in^^otlng  of  minds." 
—There  can  be  no  binding  contract  witho  t  the  assent  of 
both  parties  ;  and  they  must  assent  at  the  same  time  and  to 
the  same  thing.  Mutual  assent  consists  ot  an  offer  by  one 
party  and  its  acceptance  by  the  other  ;  when  the  offer  is 
verbal,  and  the  time  allowed  for  acceptance  is  not  men- 
tioned, it  must  be  accepted  immediately  to  make  a  contract. 
But  in  case  the  offer  and  acceptance  are  written  and  pass 
through  the  mails,  the  contract  is  complete  when  the  accept- 
ance is  mailed  ;  provided,  the  person  accepting  has  received 
no  notice  of  the  withdrawal  of  the  offer  before  mailing  his 
letter.  When  the  offer  calls  for  an  answer  by  return  mail, 
any  acceptance  later  than  by  return  mail  will  not  ^e  bind- 
ing by  the  party  making  the  offer. 

Time. — When  the  time  in  which  a  contract  is  to  be  per- 
formed is  not  expressed,  the  execution  of  the  contract  must 
be  within  a  reasonable  time  ;  and  this  is  to  be  determined 
by  the  thing  to  be  done. 

Duress  is  a  personal  restraint  used  to  obtain  consent  to 
a  contract  either  by  fear  or  punishment.  It  is  compulsion 
and  inconsistent  with  voluntary  consent.  If  a  contract  be 
entered  into  by  means  of  violence,  or  under  undue  con- 
straint of  any  kind,  it  may  be  voided  upon  the  plea  of 
duress. 

Consideration  is  that  which  induces  the  parties  to  bind 
themselves  by  the  contract.  It  is  defined  as  the  price  of  a 
promise.  It  may  be  expressed  or  implied.  A  considera- 
tion that  is  distinctly  stated  in  the  contract,  whether  oral  or 
written,  is  said  to  be  expressed.  In  all  sealed  instruments 
and  in  negotiable  paper,  the  consideration  is  implied  ;  as  in 
promissory  notes  and  drafts,  the  words  "  value  received," 
imply,  but  do  not  state  the  consideration. 
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Consideration  is  commonly  called  valuable,  good,  suffi- 
cient, legal,  insufficient,  etc.  The  money  value  of  a  consid- 
eration does  not  determine  whether  it  is  sufficient,  or  not ;  a 
very  slight  consideration  will  support  a  contract  if  it  is  what 
the  law  recognizes  as  valuable.  A  valuable  consideration 
may  be  illustrated  "  by  the  payment  of  money,  the  delivery 
of  property,  the  performance  of  work,  making  a  promise  for 
a  promise,"  etc.  A  good  consideration  is  one  founded  upon 
affection,  friendship,  relationship  or  gratitude.  This  will 
support  a  contract  that  has  been  performed,  and  then  only 
between  the  parties  themselves,  but  will  not  answer  for  an 
executory  contract ;  that  is,  one  to  be  performed  in  the 
future.  An  insufficient  consideration  may  be  defined  as 
one  that  is  gratuitous,  illegal,  immoral  or  impossible. 
There  are  exceptions  to  the  gratuitous  consideration  ;  for 
instance,  in  cases  of  salvage,  and  also  in  case  of  labor  per- 
formed for  a  party  with  his  knowledge,  but  not  his  ex- 
pressed consent.  If  you  work  for  me,  I  knowing  what  you 
are  doing,  and  do  not  interfere  and  prevent  you,  it  raises  an 
implied  promise,  on  my  part,  to  pay  what  your  services  are 
reasonably  worth,  even  though  you  may  have  commenced 
work  without  my  order. 

The  subject-matter  of  a  contract,  or  **  the  thlngr  to 
bo  done,  or  omitted  by  one  or  both  parties."  There  are 
certain  contracts,  however,  which  the  law  will  not  enforce. 
That  is,  if  the  thing  to  be  done  is  illegal,  against  the  law, 
immoral,  that  is,  contrary  to  good  morals,  impolitic  (injuri- 
ous to,  or  interfering  with  the  public  welfare),  in  general 
restraint  of  trade,  such  as  an  agreement  not  to  conduct  a 
certain  lawful  business  anywhere,  either  for  a  limited  or  un- 
limited time,  in  general  restraint  of  marriage,  such  as  a 
condition  that  a  child  may  not  marry  any  person  living  in 
the  same  country  or  following  some  particular  profession  or 
trade,  if  the  subject-matter  operates  as  a  fraud  on  third 
persons,  obstructs  public  justice,  that  is,  suppresses  evi- 
dence, bribes  witnesses  or  officers,  or  if  already  enjoined  by 
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law,  because  an  agreement  to  do  what  is  already  required 
of  one  will  not  increase  the  obligation,  or  if  it  has  infused 
into  it,  in  any  way,  the  element  of  fraud,  we  cannot  expect 
the  law  to  enforce  the  contract. 

Oonstruction  of  Oontracts. — In  the  construction  of  con- 
tracts no  particular  form  of  words  is  necessary,  but  the 
intention  of  the  parties  should  be  clearly  and  definitely 
stated,  and  it  should  contain  all  the  elements  above  defined. 

KEiMlEDlES. 

The  fundamental  rule  of  Law  is  that  every  one  luill  do 
ivhai  he  promises,  But  all  men  do  not  always  obey  this 
rule,  and  the  law  gives  a  right  to  have  all  contracts  with 
them  fulfilled.  It  also  supplies  means  of  enforcing  this 
right.    These  means  are  called  Remedies, 

Kinds  of  Remedies. — Civil  and  Criminal. 

Oriminal  Remedies. — When  a  man  does  an  act  that  no 
one  is  allowed  to  do,  such  as  murder,  stealing,  etc.,  he  com- 
mits an  offense  against  the  State,  and  the  State  will  punish 
him  by  imprisonment,  fine,  or  death.  This  is  called  a 
criminal  lemedy. 

Civil  Remedies. — A  civil  remedy  is  the  means  of  enforc- 
ing a  personal  right  or  redressing  a  personal  wrong.  These 
do  not  belong  to  the  province  of  Commercial  Law. 

Civil  remedies  are  divided  into  two  classes.  Compensatory 
and  Preventive. 

Compensatory  Remedy.— A  compensatory  remedy  con- 
sists of  money  (called  damages)  which  the  court  compels 
the  party  at  fault  to  pay  to  the  injured  party. 

Liquidated  or  Exemplary  Damages. — When  the  parties 
to  a  contract  agree  that  in  case  either  fails  to  perform  it  he 
shall  pay  the  other  a  certain  sum,  that  is  called  liquidated 
damages.  The  injured  party  can  usually  recover  in  an 
action  no  more  than  the  sum  which  was  agreed  upon  ;  and 
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again  there  are  some  cases  where  a  man  who  has  been 
guilty  of  some  wrong  doing  is  bound  to  pay  more  than  the 
actual  damages  suffered  by  his  opponent.  This  additional 
sum  is  called  smart  money,  or  exemplary  damages.  It  is 
not  allov/ed  for  a  simple  breach  of  contract,  but  only  in 
cases  where  there  has  been  some  wilful  or  malicious  wrong 
done. 

• 

Preventive  Remedy. — A  preventive  remedy  is  the  means 
whereby  one  is  prevented  from  causing  further  injury. 
Thus,  when  one  has  agreed  not  to  carry  on  a  certain  busi- 
ness in  a  certain  town,  in  addition  to  compensating  one  for 
loss  caused  by  the  breach  of  this  contract,  the  court  may 
compel  the  promisor  to  refrain  from  carrying  on  said 
business. 

This  order  or  remedy  is  called  in  law  an  Injunction. 
Both  of  these  remedies  of^cn  fail  to  repair  the  loss. 

CONTRACTS  THAT  ARE  ILLEGAL. 

An  Agrreenient  to  do  anything  unlawful  h  void,  and  no 
court  will  attempt  to  enforce  it.  There  are  three  general 
classes  of  illegal  contracts.     They  are  as  follows  : 

/I.  In  restraint  of  trade. 

I  2.  In  restraint  of  marriage. 

"^  3.  In  opposition  to  public  justice 
{         or  government 

I"  I.  Immoral  life  or  publications. 
<  2.  Sabbath  desecration. 
{  3.  Bets  or  wagers. 

T.  Fraudulent  upon  either  party. 
2.  Fraudulent  upon  third  parties. 


Against  public 
policy 


2.  Immoral 


3.  Fraudulent 


(i)  Those  Against  Public  Policy. — The  policy  of  a  com- 
munity is  to  advance  the  public  good,  hence,  whatever  con- 
tracts are  opposed  to  the  general  good  are  said  to  injuriously 
affect  public  policy,  and  are,  therefore,  void.  Among  such 
may  be  mentioned : 
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Gontracts  in  Restraint  of  Trade  ;  as  where  a  mcrchnnt 
would  sell  out  his  business  and  agree  not  to  engage  in  busi- 
ness again  of  any  kind,  it  would  be  void,  because  lawful 
trade  is  considered  for  the  public  good.  He  could,  how- 
ever, bind  himself  not  to  engage  in  business  again  in  a  par- 
ticular locality,  or  in  a  certain  line  of  business,  as  it  would 
only  be  a  partial  restraint  of  trade.  Partial  restraint,  how- 
ever, if  the  nature  of  the  case  makes  it  questionable,  can 
only  be  determined  by  the  court  after  reviewing  all  the 
circumstances  in  that  particular  case.  All  combines,  as 
amon^'  manufacturers  by  which  prices  are  forced  up,  are 
illegal.  Organized  strikes,  by  which  the  actions  of  others 
are  to  be  coerced,  are  illegal. 

In  Restraint  of  Marriage. — Marriage  is  held  to  be  in 
the  public  good,  hence  any  -.ontract  which  wholly  restrains 
marriage  is  void.  The  condition  in  a  bequest  in  a  will  to  a 
child  that  he  or  she  does  not  marry  is  void,  but,  neverthe- 
less, the  bequest  is  good.  A  partial  restraint  of  marriage, 
where  it  is  reasonable,  may  be  valid,  as  where  a  bequest  i.s 
left  to  a  child  on  the  condition  that  marriage  should  not  be 
effected  until  the  age  of  twenty-one,  or  say  twenty-five 
years,  it  would  be  valid  because  it  would  merely  fix  a  date 
when  there  would  be  loss  danger  of  contracting  an  ill- 
advised  marriage.  But  if  the  time  fixed  would  be,  say  fifty 
years  of  age,  it  would  be  void,  because  that  would  be  un- 
reasonable. 

A  husband's  bequest  to  his  wife  on  the  condition  that 
she  does  not  marry  again  is  legal,  because  she  has  once 
been  married,  hence  not  in  restraint  of  marriage.  A  con- 
tract to  pay  an  agent  for  contracting  a  desirable  marriage 
is  void  ;  and  even  the  money  paid  upon  such  a  contract 
may  be  recovered. 

Contracts  to  Obstruct  the  Course  of  Justice  are  void. 
The  agreement  of  a  public  official  to  do  something  contrary 
to  his  duty  cannot  be  enforced,  and  money  promised  him 
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to  use  extra  exertions  in  the  discharge  of  his  duty  in  a  par- 
ticular course  cannot  be  recovered. 

(2)  Immoral  Contracts  are  void.  A  contract  to  lead  an 
immoral  life  is  void.  But  after  an  immoral  course  has  been 
begun  and  an  obligation  has  been  given  as  compensation 
for  damages,  the  obligation  can  be  enforced.  Contracts  to 
publish,  sell  or  forward  obscene  literature  are  void.  Con- 
tracts made  on  Sunday  are  void,  because  that  day  has  been 
set  apart  as  a  day  of  rest,  and  business  pursuits  prohibited. 
All  bets,  wagers,  gambling  lotteries,  raffles,  buying  on  mar- 
gin and  promismg  to  pay  for  votes  are  void.  Contracts  to 
defraud  the  Government  by  smuggling,  or  to  give  an  incor- 
rect invoice,  arc  void,  and  all  money  promised  for  such 
servicF.  cannot  be  collected. 

(3)  Fraudulent  Contracts  are  voidable.  Examples  of 
fraud  :  A  statement  of  facts  that  the  party  making  the  state, 
ment  knows  to  be  false.  A  concealment  of  facts  that  arc 
known  to  one  and  not  readily  discernible  to  the  other,  and 
yet  such  as  should  be  revealed,  are  samples  of  fraudulent  con- 
tracts. The  party  who  has  been  defrauded  may  void  the 
contract  if  he  wishes,  or  he  may  affirm  it  and  compel  the 
other  party  to  perform  it.  If  he  wishes  to  void  it  two 
things  are  necessary  :  (i.)  He  must  not  accept  any  benefit 
derived  from  it,  or  continue  to  act  under  it  after  he  has  dis- 
covered the  fraud.  (2.)  He  must  give  prompt  notice  of  the 
fraud  after  he  has  discovered  it.  If  both  parties  practice 
frard  neither  one  can  enforce  the  contract  against  the  other. 
A  promissory  note  obtained  through  fraud  cannot  be  col- 
lected by  the  party  who  obtained  it,  but  upon  coming  into 
the  hands  of  a  third  party,  before  maturity,  for  value,  and 
who  did  not  know  of  the  fraud,  it  would  be  valid  and  good 
against  the  maker. 

An  Insolvent's  Misrepresentation. — An  insolvent  per- 
son representing  himself  as  solvent  in  order  to  obtain  goods 
on  credit,  is  guilty  of  a  fraudulent  act.    The  seller  discover- 
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ing  it  may  cancel  the  contract,  or  recover  the  goods  if  they 
have  been  shipped.  An  insolvent  person  need  not  disclose 
that  fact  to  a  creditor  from  whom  he  is  purchasing  goods 
unless  he  is  questioned  as  to  his  financial  standing. 

Fraudulent  Upon  Third  Parties.  — Underbidders  at 
auction  sales,  employed  secretly  to  run  up  prices  higher 
than  the  real  value  of  the  articles,  are  frauHjlent  to- 
wards third  parties.  A  purchaser  whose  bid  has  been 
forced  up  by  such  fictitious  bidding  immediately  pre- 
ceding his  last  bid,  may  void  his  purchase.  If  under- 
bidders arc  employed,  and  that  fact  publicly  announced 
before  the  sale,  it  is  not  fraudulent.  The  owner  may  also 
fix  a  price  below  which  the  goods  will  not  be  sold,  or  he 
may  reserve  one  bid  for  himself. 

Innocent  Purchasers  for  Value.-^A  person  obtaining 
goods,  or  a  promissory  note,  or  any  other  property  through 
fraud,  and  transferring  them  to  an  innocent  third  party  for 
value,  gives  them  a  valid  title. 

Impossibilities. — A  contract  to  do  an  impossibility  is 
void  beciuse  it  cannot  be  fulfilled.  If  a  person  were  to 
agree  to  move  a  farm  from  one  county  to  another  the  con- 
tract could  not  be  enforced.  The  thing  to  be  done,  how- 
ever, must  be  impossible  from  the  nature  of  things.  Sup- 
pose A  agrees  to  build  a  house  for  B,  and  complete  it  by  a 
certain  date.  A  strike  among  the  mechanics  he  employs 
rendering  him  unable  to  finish  his  work  by  specified  time, 
this  would  not  be  counted  a  void  contract,  as  the  circum- 
stances were  exceptional,  and  might  have  been  foreseen  or 
prevented.  C  agrees  to  build  a  boat  for  D,  but  is  unable 
from  lack  of  skill.  This  would  not  void  the  contract,  nor 
would  the  sickness  of  one  of  the  parties  be  excuse  to  void 
the  contract.  ,; 

IMPORTANT  STATUTES  REGARDING  CONTRACTS. 

Statute  of  Frauds  and  Perjuries. — This  Statute  was 
passed  in  the  reign  of  Charles  II.  of  England,  and  still 
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exists  there.  It  has  been  rdopted  in  this  country  and  in 
the  United  States,  with  but  slight  change.  It  was  designed 
to  prevent  the  frequent  commission  of  frauds  and  perjuries 
in  regard  to  the  enforcing  of  old  claims,  and  various  kinds 
of  promises  to  answer  for  the  debts  of  others,  and  providing 
that  certain  contracts  had  to  be  in  writing  to  be  binding. 
The  following  are  the  six  clauses  of  the  Statute  which 
come  within  the  scope  of  this  work  as  they  have  been  varied 
by  our  Statutes  : 

1.  That  leases  of  land  for  more  than  three  years  must  be 
in  writing. 

2.  Contracts  for  the  sale  of  lands,  or  for  any  interest  in 
lands,  must  be  in  writing  and  under  seal. 

3.  Every  agreement  that  by  its  terms  is  not  to  be  per- 
formed within  one  year,  must  be  in  writing. 

4.  Every  special  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another,  must  be  in  writing. 

5.  Every  agreement,  promise  or  undertaking  made  upon 
considerations  of  marriage,  except  a  mutual  promise  to 
marry,  must  be  in  writing. 

6.  Contracts  made  for  the  sale  of  personal  property,  to  the 
value  of  $40  and  upwards,  must  be  in  writing,  unless  part  or 
all  of  the  goods  have  been  delivered,  or  a  part  of  the  pur- 
chase price  paid,  or  the  sale  is  by  auction. 

EXPLANATION  OF  THE  SIX  CLAUSES  OF  THE 
STATUTE  OF  FRAUDS. 

What  is  Safflcient  Writingr. — It  is  not  necessary  to 
have  a  technically  prepared  legal  document.  The  Statute 
says  that  the  agreement  or  contract,  "or  some  note  or 
memorandum  thereof,"  must  be  in  writing  and  signed  by 
the  party  to  be  charged  therewith,  or  his  agent  lawfully 
authorized.  Hence,  a  note  or  memorandum  is  sufficient. 
An  ordinary  business  letter  is  sufficient,  provided  it  ex- 
presses the  understanding  of  the  parties. 
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Leases  and  Oontracts  for  tlio  Sale  of  Land. — These  arc 
the  first  and  second  classes  of  contracts  which  must  be  in 
writing.  It  is  absolutely  necessary  that  agreements  relat- 
ing to  real  estate  should  be  in  writing. 

Agreements  Nol-  to  be  Performed  within  One  Tear. — 

This  refers  to  an  agreement  which  by  its  terms  is  not  to  be 
performed  within  one  year  from  the  making  of  it.  If  you 
engage  to  undertake  some  work  for  a  party,  and  you  are 
not  to  commence  until  a  year  hence,  then  the  contract  is 
not  to  be  performed  within  a  year  from  the  time  it  is  made, 
and  it  is  voidable.  There  is  nothing  illegal  about  it,  but 
you  cannot  compel  the  other  party  to  accept  your  services, 
and  he  cannot  compel  you  to  work  for  him,  unless  the 
agreement  is  put  in  writing. 

Promises  to  Answer  for  the  Debt  of  Another. — It  fre- 
quently happens  that  a  creditor  has  a  claim  against  another 
person  who  is  not  financially  responsible,  and  tries  to  col- 
lect it  from  a  third  person,  perhaps  a  relative,  who  is  finan- 
cially responsible.  This  gives  rise  to  great  hardships.  To 
prevent  this  wronj  the  Statute  enacts  that  a  promise  to  pay 
the  debt  of  another  must  be  in  writing.  If  you  are  selling 
goods  to  A,  an  irresponsible  party,  and  you  desire  the 
promise  of  B  to  pay  in  the  event  of  A  failing  to  pay  you,  it 
will  be  necessary  to  get  B's  promise  in  writing,  or  allow 
you  to  charge  the  goods  direct  to  him  (that  is,  to  B) ;  in 
cither  case  you  will  be  able  to  collect  from  B. 

Promises  in  Oonslderation  of  Marriage. — This  docs 
not  refer  to  engagements  or  "  mutual  promises  to  marry." 
Such  promises  are  excepted  by  the  Statute  It  refers  to 
such  agreements  as  are  sometimes  made  regarding  the  dis- 
position of  property  in  contemplation  of  marriage.  Mar- 
riage settlements  come  under  this  class.  They  are  promises 
by  one  of  the  parties  about  to  wed  to  give  the  other  certain 
property  in  consideration  of  the  marriage.  All  such  prom- 
ises are  void  unless  in  writing  and  s-'^ned. 
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Contracts  for  tho  Sale  of  Personal  Property. — This 
provision  will  be  referred  to  under  the  title,  "  Sales  of  Per- 
sonal Property." 

Statute  oir  limitations. — This  enacts  that  after  the 
lapse  of  a  certain  period  of  time  no  action  can  be  sustained 
at  law  for  the  enforcement  of  a  claim,  but  the  party  entitled 
to  its  benefit  may  waive  by  omitting  to  plead  it.  The 
period  in  Ontario  and  most  of  the  States  is  six  years,  but 
in  the  Province  of  Quebec  it  is  five  years.  This  Statute 
does  notextinguish  the  debt  or  release  the  debtor  from 
the  moral  obligation,  but  it  releases  him  from  the  legal 
obligation  after  the  expiration  of  the  time.  The  time 
is  reckoned  from  the  moment  the  debt  falls  due.  In  a 
promissory  note  or  a  bill  of  exchange  th^*  time  begins  from 
the  last  of  the  three  days  of  grace,  or  from  the  date  of  the 
last  payment  made  upon  principal  or  interest.         ** 

Reasons  for  This  Statute. — Old  claims  are  supposed  to 
be  doubtful  or  ill-founded.  The  presumption  is  that  if  they 
are  good  and  just  they  would  have  been  paid  or  enforced 
within  a  reasonable  time.  The  law  is  said  to  detest  litiga- 
tion, and  hence  the  law  quieting  old  claims.  It  is  thought 
inexpedient  and  unjust  that  a  person  should  be  troubled 
with  an  old  account  or  old  note  after  years  of  silence  as  to 
the  collection  of  it. 

The  time  in  which  a  suit  must  be  begun  on  all  special 
contracts,  which  includes  bonds,  leases,  agreements  under 
seal,  etc.,  is  generally  twenty  years.  Actions  on  convertible 
or  written  contracts  not  under  seal,  notes,  book  debts,  etc., 
must  be  commenced  within  the  six  years  after  their  due 
date.  Contracts  under  seal  are  considered  more  solemn, 
and  are  supposed  to  be  entered  into  with  greater  delibera- 
tion, hence  the  longer  time  given  for  their  release  by  the 
Statute.  After  the  debt  has  run  six  years  or  twenty  years, 
according  to  its  nature,  it  is  said  to  be  outlawed. 

Exemptions. — The  limitation  does  not  extend  to  bank 
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bills  or  bank  notes,  and  other  evidences  of  debt  issued  by 
banks.  They  arc  never  outlawed  by  lapse  of  time.  Also 
where  there  is  a  disability  on  the  part  of  a  creditor,  and  he 
cannot  sue  the  claim  when  it  is  due,  the  time  begins  to 
count  when  the  disability  ce.ises.  ICxamples :  Persons 
under  2i  years  of  age,  insane  persons,  etc.  On  the  infants 
coming  of  age,  or  the  insane  person  becoming  sane,  the 
disability  ceases.  This  disability  must  be  in  existence  at 
the  time  when  the  debt  becomes  due.  Further,  when  the 
debtor  lives  outside  of  the  Province  or  State  at  the  time 
when  the  debt  is  due,  the  six  or  twenty  years,  as  the  case 
may  be,  begins  to  count  at  the  time  of  his  return,  A 
debtor  leaving  the  Province  or  State  after  the  debt  is  due 
does  not  make  an  exception,  as  proceedings  for  collection 
could  havctbeen  taken  before  he  left. 

Bxtontlon  of  Time. — Any  debt  barred  by  the  Statute 
of  Limitations  may  be  revived 

1st.  By  a  new  promise  in  writing  to  pay  the  debt. 
2nd.  By  a  partial  payment. 

A  new  promise  in  writing  to  pay  a  debt  barred  by  the 
Statute  of  Limitations  will  revive  it  for  six  years  from  date 
(and  in  case  of  negotiable  paper  from  due  date)  of  such 
promise  in  writing,  or  tv/enty  years  if  the  writing  is  under 
seal.  As  noted  in  a  former  section,  the  Statute  does  not 
extinguish  the  debt,  but  simply  suspends  the  means  of  col- 
lecting it,  hence  the  old  debt  is  a  valuable  considera- 
tion for  the  new  promise  to  pay  it. 

SOME  HINTS  ABOUT  MAKING  CONTRACTS  AND  THEIR 

INTERPRETATION. 

Make  Your  Meaning  Plain,  especially  if  you  are  making 
a  contract  in  writing,  for  the  courts  will  presume  that  the 
writing  expresses  all  the  terms  of  the  agreement.  You  will 
not  be  allowed  to  say  that  there  was  any  understanding 
different  from  the  plain  language  of  the  writing. 
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It  Is  not  very  material  whether  the  lanRuaRC  is  grammati- 
cal or  whether  the  contract  is  written  after  the  proper  legal 
form.  It  is  material,  however,  that  the  intention  of  the 
parties  be  clearly  expressed.  If  this  were  always  clone 
many  a  lawsuit  would  be  saved. 

Although  it  is  supposed  that  parties  entering  into  a  con- 
tract fully  understand  its  terms,  and  will  use  language  in 
expressing  them  that  will  explicitly  give  their  meaning,  yet 
it  often  happens  that  such  is  not  the  case  ;  hence  certain 
rules  have  been  adopted  to  interpret  them  when  ambiguity 
occurs.     The  following  arc  those  of  chief  importance  : 

1.  T  ii:  INTENTION  of  the  parties  at  the  time  the  con- 
tract V  IS  made  is  considered,  rather  than  the  literal  mean- 
ing of  ihc  words. 

2.  Custom  and  usAdE  of  that  particular  business  and 
place  will  be  regarded  where  the  wording  of  the  contract  is 
doubtful. 

3.  Till-:  TECHNICAL  WORDS  and  phrases  used  will  be 
given  the  meaning  in  which  they  are  employed  in  that  par- 
ticular business. 

4.  Variations  between  writino  and  trintinc.. 
When  one  part  of  a  contract  is  written  and  another  printed, 
if  they  disagree  the  written  portion  will  he  accepted. 

5.  Liheral  construction.  When  the  wording  of  a 
contract  is  ambiguous,  it  is  a  rule  of  the  courts  to  construe 
it  liberally,  so  as  to  give  effect  to  the  common  sense  of  the 
agreement,  even  sometimes  rejecting  objectionable  clauses 
and  supplying  omissions.  But  where  the  Statutes  fix  a 
definite  meaning,  they  will  invariably  be  construed  in  that 
sense. 

6.  Construction  as  to  time.  When  no  time  is  men- 
tioned in  the  contract  for  its  execution,  the  presumption  is 
that  it  must  be  done  at  once,  or  in  a  reasonable  time,  and 
the  courts  will  so  construe  it,  according  to  the  nature  of 
the  work  to  be  done. 
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7.  Construction  as  to  place.  The  law  of  the  place 
where  the  contract  is  made  governs  its  validity,  and  if  it  is 
to  be  performed  there  also,  it  will  govern  its  interpretation. 
If  it  is  to  be  performed  in  another  Province  or  country,  it 
must  be  in  accordance  with  the  laws  of  that  Province  or 
country,  otherwise  it  is  void. 

Place  of  Suit. — In  case  of  trial  for  breach  of  contract 
the  place  of  contract  determines  where  the  suit  should  be 
held.  Contracts  made  by  letter  have  for  their  place  where 
the  letter  of  acceptance  was  signed,  hence  there  the  suit 
shor'd  be.  The  place  of  contract  in  regard  to  real  estate  is 
where  the  real  estate  is  situated. 


FORM  OP  CONTRACT. 

Memorandum  of  Agreement  made  and  entered  into 
this  first  day  of  September,  A.  D.,  1897,  BETWEEN  William 
Foster,  of  the  City  of  Hamilton,  County  of  Wentworth,  and 
Province  of  Ontario,  merchant,  of  the  first  part,  and  John 
J.  Smith,  of  the  Town  of  Welland,  County  of  Li'^coln,  Pro- 
vince of  Ontario,  contractor,  of  the  second  part. 

I.  That,  etc.  {^I I c re  fill  in  the  particular  a gt  cement  entered 
into  betivecn  the  parties). 

As  witness  the  hands  and  seals  of  the  said  parties  the 
day  and  year  first  above  written. 


I 


I  Seal  I 


Seal 


Signed,  sealed  and  delivered  | 
in  the  orescnce  of 
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Be  it  known  that  on  this  fifteenth  day  of  September, 
A.  D.,  1897,  it  is  agreed  by  and  between  A — ,  of  Hamilton, 
and  B — ,  of  the  same  place,  in  the  manner  and  form  follow- 
ing, viz. : 

The  said  B — ,  for  the  consideration  heuinafter  mentioned, 
doth  for  himself,  his  executors  and  administrators,  promise 
and  agree  to  and  with  the  said  A — ,  his  executors,  adminis- 
trators and  assigns,  that  he,  the  said  B— ,  or  his  assigns, 
shall  and  will,  within  the  space  of  three  months  next  after 
the  date  hereof,  in  good  and  workmanlike  manner,  and  ac- 
cording to  the  best  of  his  art  and  skill,  at  Lot  No.  204 
Bond  street,  Hamilton,  lay  and  substantially  erect,  build, 
set  up,  and  finish  one  house,  according  to  the  draft  or 
scheme  hereinto  annexed,  of  the  dimensions  following,  and 
to  compose  the  same  of  such  stone,  brick,  timber  and 
other  materials  as  the  said  A —  or  his  assigns  shall  find 
and  provide  for  the  same,  in  consideration  whereof  the  said 
A —  doth  for  himself,  his  executors  and  administrators, 
promise  and  agree  to  with  the  said  B — ,  his  executors,  ad- 
ministrators and  assigns,  well  and  truly  to  pay  or  cause  to 
be  paid  unto  the  said  B —  or  his  assigns,  the  sum  of  $1,200 
in  manner  following — that  is  to  say,  the  sum  of  $400  when 
the  stone  and  brickwork  is  completed,  the  sum  of  $4CK) 
when  the  plastering  and  carpentering  work  are  completed, 
and  the  sum  of  $400  thirty-one  days  after  the  work  shall  be 
completely  finished  ;  and  also  that  he,  the  said  A — ,  his 
executors,  administrators  or  assigns,  shall  and  will,  at  his 
and  their  own  proper  expense,  find  and  provide  all  the 
stone,  brick  tile  and  timber,  and  other  materials  necessary 
for  making  and  building  the  said  house,  and  on  per- 
formance of  all  the  articles  and  agreements  before  men- 
tioned.. The  said  A —  and  the  said  B —  do  hereby  bind 
themselves,  their  executors,  etc.,  each  to  the  other,  in  the 
penal  sum  of  $500,  firmly,  by  these  presents  in  witness 
whereof,  etc. 
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REVIEW  QUESTIONS. 

LAW. 

1-What  is  law  ? 
2— Wlmt  is  its  object  ? 

H-  -Into  what  two  f>;ereral  classes  is  law  divided  ? 
4— Distinguish  between  Common  law  and  Statute  law  V 
5— Mention  some  other  branches  of  law. 
() — What  is  the  source  of  the  Common  law  of  Canada  V 
7 — What  is  Commercial  law  ? 
8— What  is  the  source  of  Commercial  laAV  ? 
9— To  what  de])artment  of  law  does  it  belong? 
10— What  is  Statute  law  ? 

CONTRACTS. 

11— What  is  a  contract  V 

12— Into  what  three  classes  are  contracts  divided  V 

13 — What  is  the  difference  between  oral  and  parol  contracts? 

14 — What  is  a  parol  contract  ? 

15— What  is  a  wi'itten  contract? 

IG— What  is  a  contract  by  specialty  ? 

17— Distinguish  between  expressed  and  implied  contracts. 

18— Distinguish  between  executed  and  executory  conti-acts. 

19 — What  are  the  four  elements  of  a  contract  ? 

20— What  is  a  contract  of  record  ? 


21- 
22- 
23- 
24- 
25- 
2G- 
27- 
fraud  ? 
V28- 
29- 
30- 
31- 
32- 
33- 


CONTRACTS  OP  INFANTS. 

-Who  is  an  infant  in  the  eyes  of  the  law  ? 

-What  are  the  conditions  of  competency  ? 

-What  kind  of  contracts  can  an  infant  make  that  are  binding  ? 

-What  is  meant  by  avoidable  contract? 

-When  should  an  infant  ratif  j^  a  contract  ? 

-When  must  he  repudiate  a  contract  ? 

-Under  what  circumstances  is  he  liable  for  wrong-doing  or 

-What  are  considered  necessaries  ?   y 
-Who  are  other  incompetent  persons  to  make  contracts  ? 
-To  what  extent  can  a  married  woman  make  contracts  ? 
-What  has  a  noted  author  said  about  reason  ? 
-Mention  the  various  conditions  of  incompetency  ? 
-What  is  meant  by  Coverture  ?  . ,       "^ 
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84 — What  is  the  definition  of  the  words  mtitual  consent? 

35 — What  does  mutual  consent  consist  of  ? 

30— Suppose  an  offer  and  its  acceptance  to  have  been  written, 
when  is  the  contract  complete  ? 

37 — When  no  time  is  mentioned  for  the  completion  of  a  con- 
tract, when  must  it  be  completed  ? 

38— What  is  meant  by  a  reasonable  time  V 

CONSIDERATION. 

30— Define  "consideration  "  ? 

40— Is  a  contract  binding  without  consideration  ? 

41 — What  is  an  expressed  considei-ation  ? 

42 — What  is  an  implied  consideration  V 

43 — Explain  a  valuable  consideration. 

44— Explain  a  good  consideration.  . 

45— What  kind  of  contracts  will  a  good  consideration  support'?^ 

4() — Define  insufficient  consideration  ?  \ 

47 — Mention  some  exceptions  to  a  gratuitous  consideration? 

SUBJECT-MATTER. 

48— What  is  meant  by  the  subject-matter  of  a  contract? 

49— What  must  it  be  V 

50 — What  may  it  not  be  V 

51— State  three  instances  in  which  the  subject-matter  of  a  con- 
tract is  illegal  ? 

52 — To  what  extent  may  a  contract  restrain  mai-riage  and  yet 
be  legal  ? 

53— When  is  a  contract  illegal  in  restraint  of  ti-ade  V 

54— What  contracts  are  illegal  because  of  immorality  V 

55--Mention  other  forms  of  illegal  contracts? 

TIME,  ETC. 

50 — Time— Define  and  explain  it. 

57— In   the  construction  of  contracts,  is  any  particular  form 

necessary  ?    

58— How  should  the  intention  of  the  parties  be  stated? 

59— Is  ignorance  of  the  law  a  good  plea  for  breach  of  contract  ? 

GO— Are  written  contracts  any  stronger  than  verbal  contracts  ? 

REMEDIES. 

01— What  is  the  fundamental  rule  of  law  ? 
02— What  right  does  the  law  give  to  everyone  ? 
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03 — What  is  a  remedy  V 

04— Mention  the  kinds  of  remedies. 

05 — Distinguish  between  a  criminal  remedy  and  a  civil  remedy. 

00— "What  is  a  compensatory  remedy  ? 

07 — What  are  damages  ? 

08— Define  li(iuidated  damages. 


60 — Wluit  is  a  preventative  remedy  V 


V 


CONTRACTS  THAT  ARE  lLh¥MXL, 

-70— Name  the  kinds  of  contracts  that  are  illegal. 
71 — Why  is  a  contract  in  restraint  of  trade  illegal  V 
72— What  is  said  of  contracts  in  restraint  of  marriage  ? 
7iJ-Can  contracts  made  on  the  Sabbath  day  be  enforced? 
74— How  does  the  law  look  iipon  bets  or  wjigorsV 
75— What  is  meant  by  a  fraudulent  contract? 
70— Define  "  fraud." 

77 — What  is  the  Statute  of  frauds  and  perjuries? 
78— Give  the  source  of  this  Statute. 
79— What  is  its  object  ? 

80  —Name  the  six  clauses  of  the  Statute  of  Frauds  ? 
81 — How  should  a  contract  be  made  ? 

STATUTE  OF  LIMITATIONS. 

82 — What  is  the  Statute  of  Limitations  ? 

83 — What  is  its  object  ?    • 

84 — How  is  the  time  computed  ? 

8.')— Does  the  absence  of  the  debtor  affect  it  ? 

8(5 — How  may  the  debt  be  revived  ? 

87— How  may  the  time  upon  the  outlawed  debt  be  extended  ? 

88— What  is  the  effect  of  partial  payment  ? 


H 
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NEGOTIABLE  PAPER. 


By  negotiable  paper  is  meant  business  paper  that  can 
be  transferred  from  one  person  to  another  for  a  valuable 
consideration,  either  by  indorsement  or  delivery.  The 
words  which  give  it  this  negotiability  are,  "or  order"  or 
"or  bearer."  Paper  which  is  transferrable  by  delivery  is 
made  payable  to  a  certain  person  "or  bearer,"  and  that 
which  is  transferrable  by  indorsement  is  made  payable  to 
a  certain  person  "  or  order,"  and  requires  to  have  the  payee's 
name  written  ac/oss  the  back  to  be  transferrable.  The  in- 
struments classified  under  negotiable  paper,  for  general 
business  purposes,  are  Drafts  or  Bills  of  Exchange,  Promis- 
sory Notes  and  Cheques,  but  are  not  limited  to  these. 
There  are  also  the  following  business  forms,  which  arc 
negotiable  by  indorsement :  Certificates  of  Deposit,  Letters 
of  Credit,  Warehouse  Receipts,  Bills  of  Landing,  Coupon 
Bonds,  etc. 

A  Bill  of  Exchange  or  Draft. — The  Draft  is  the  oldest 
kind  of  negotiable  paper.  It  was  originally  invented  among 
merchants  as  a  security  for  the  more  easy  remittance  of 
money  from  one  city  or  country  to  another.  Indeed,  it  is 
said  to  have  had  its  origin,  like  many  of  the  world's  con- 
veniences for  the  transaction  of  mercantile  business,  with 
the  Jew  ;  it  is,  in  fact,  the  offspring  of  persecution.  Early 
in  the  14th  century  the  Jews  were  banished  from  country  to 
country.  The  Draft  or  Bill  of  Exchange  formed  a  con- 
venient means  of  carrying  their  p. .  perty  with  them.  They 
were  also  largely  engaged  in  trading  on  the  Mediterranian 
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coasts,  where  it  was  used  for  transferring  property  from  one 
country  or  place  to  another.  It  has  to-day  become  an  im- 
portant part  of  the  commercial  currency  of  the  world  ;  it 
facilitates  the  great  operations  of  commerce  ;  it  increases 
the  circulation  and  enlarges  the  nominal  capital  in  trade. 

Deflnition. — A  draft  is  simply  a  request  by  one  person 
to  another  to  pay  a  third  person  a  certain  sum  of  money 
mentioned  in  the  paper.  Drafts  are  usually  drawn  in  one 
of  three  ways — "  at  sight,"  "  a  certain  number  of  days  after 
sight,"  or  •'  a  certain  number  of  days  after  date." 

The  theory  upon  which  this  request,  or  draft  is  based,  is 
that  the  Drawee  has  funds  in  his  hands  belonging  to  the 
Drawer  equal  to  the  amount  for  which  the  draft  is  drawn. 
Based  upon  this  theory,  the  Drawee  does  not  become  a 
party  to  the  paper  until  he  accepts  it,  and  the  paper  is  then 
called  his  acceptance.  The  theory  that  the  Drawee  has 
funds  in  his  possession  belonging  to  the  Drawer  is  not 
always  true,  however,  for  drafts  are  sometimes  drawn  and 
accepted  for  accommodation. 

When  the  original  theory  is  followed,  the  amount  of  the 
draft  drawn  would  show  so  much  actual  value  in  circulation, 
but  when  they  are  drawn  for  accommodation  a  false  credit 
is  established,  and  we  are  led  to  believe  the  actual  wealth 
of  a  community  greater  than  it  really  is,  for  it  no  longer 
represents  capital  or  money  invested  in  business,  while  if 
the  true  theory  is  followed  the  value  of  the  bills  or  drafts  in 
circulation  represent  just  so  much  actual  value. 

Bills  of  Exchangre  are  of  Two  Kinds — foreign  and  in- 
land. A  foreign  bill  is  one  drawn  by  a  person  in  one 
country  on  a  person  in  another  country.  An  inland  bill  is 
one  drawn  by  a  person  of  a  country  upon  another  of  the 
same  country.  To  illustrate  :  A  bill  drawn  by  a  Toronto 
merchant  upon  one  in  New  York  would  be  called  a  foreign 
Bill  of  Exchange  ;  so  also  would  one  drawn  by  the  same 
party  upon  a  merchant  in  London,  Eng. ;  while  one  drawn 
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by  liim  upon  a  merchant  in  Ottawa  or  Hamilton  would  be 
called  an  inland  Bill  of  Exchange. 

Acceptances. — The  nature  and  form  of  a  Draft  or  Bill 
of  Exchange  calls  for  its  presentation  to  the  person  upon 
whom  it  is  drawn  for  acceptance,  which  is  done  by  writing 
across  the  face  of  the  bill  the  word  "  Accepted,"  with  the 
day  of  the  month,  or  the  direction  to  a  third  person  to  pay 
it.     It  also  requires  that  the  acceptance  be  signed. 

Presentment. — The  bill  should  be  presented  for  accept- 
ance to  the  Drawee  or  his  agent,  within  a  reasonable  time 
from  the  day  when  drawn  It  should  be  made  during  the 
regular  business  hours  of  the  day,  and  in  the  case  of  banks, 
during  bank  hours.  If  a  bill  is  addressed  to  the  Drawee  at 
a  particular  place,  then  presentation  must  be  made  at  that 
place.  If  not  so  addressed,  then  at  his  place  of  business  or 
residence.  When  tliic  cannot  be  ascertained  the  holder 
must  make  diligent  inquiry,  and  present  the  bill  wherever 
he  is  found  to  be.  Should  the  Drawee  remove  from  the 
country  the  holder  is  not  bound  to  follow  him. 

Xon- Acceptance. — When  a  bill  has  been  presented  for 
acceptance  or  payment,  and  it  has  been  refused,  it  is  said 
to  have  been  dishonored,  and  when  the  bill  has  been  dis- 
honored by  non-acceptance  it  is  the  duty  of  the  holder  to 
protest  it  and  have  notice  of  dishonor  sent  to  the  Drawer 
and  all  parties  upon  whom  he  intends  to  look  for  payment. 

Promissory  Notes. — A  promissory  note  is  an  uncondi- 
tional written  promise  to  pay  a  certain  sum  of  money  at  a 
specified  time,  or  on  the  happening  of  a  certain  event.  Ob- 
serve carefully  the  three  points  in  this  definition — 1st,  there 
mrt  be  no  conditions  expressed  ;  if  there  be  a  condition  its 
character  as  a  promissory  note  is  destroyed,  and  it  becomes 
nothing  but  a  written  agreement  binding  on  both  parties, 
but  not  negotiable.  2nd,  it  is  payable  in  money  ;  if  it  is 
made  payable  in  anything  except  money  its  negotiability 
is  destroyed,  and  it  is  called  a  chattel  note.     3rd,  it  must 
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be  paid  at  some  specific  time,  or  on  the  happening  of  some 
certain  event ;  thus :  if  I  promise  to  pay  a  note  on  my  next 
birthday  it  is  valid,  but  a  note  made  payable  upon  the  day 
I  should  sail  for  England  would  not  be  a  valid  instrument. 

Parties  to  a  Note. — The  original  parties  to  a  note  are 
the  Maker  and  Payee.  The  Maker  is  the  person  who  signs 
it,  and  thus  becomes  primarily  responsible  for  its  payment. 
The  Payee  is  the  person  to  whom  or  to  whose  order  it  is 
made  payable.  The  subsequent  parties  to  a  note  are  the 
endorsers,  if  there  be  any. 

Distinction  in  Parties. — It  is  very  important  to  consider 
clearly  the  difference  clearly  between  the  parties  to  a  note 
and  the  parties  to  a  Bill  of  Exchange  or  Draft.  If  I  make 
a  note  to  you  I  promise  to  pay,.and  am  therefore  known  as 
the  promissor  or  maker,  and  you  are  the  promissee  or 
payee  ;  but  if  it  is  payable  to  you  or  order,  and  you  endorse 
it  by  writing  your  name  across  the  back,  you  are  then 
styled  "  the  endorser,"  and  if  you  write  above  your  signa- 
ture on  the  back,  "  Pay  to  John  Smith  or  order,"  then 
Smith  becomes  the  endorsee.  But  when  a  draft  is  drawn 
no  one  promises  to  pay  :  it  is  simply  a  written  order  upon  a 
second  person  to  pay  a  third.  In  a  draft  the  Drawer  and 
Payee  are  frequently  the  same  person.  For  instance  :  A 
could  make  a  draft  in  favor  of  himself  upon  B  :  A  would 
therefore  occupy  the  dual  position  of  Drawer  and  Payee. 

Oonopetency. — It  is  presumed  that  in  all  negotiable  paper 
there  is  a  valuable  consideration.  In  this  class  of  contracts 
it  is  implied  by  the  words  ^^  value  received"  Between  the 
original  parties  to  a  note  failure  of  consideration  may  be 
shown,  but  where  the  note  passes  into  the  hands  of  an  inno 
cent  third  holder  ("  one  not  having  knowledge  of  any  legal 
defence  existing  against  it")  before  maturity,  and  is  ob- 
tained for  value  and  in  good  faith,  it  can  be  collected.  If, 
however,  it  is  transferred  after  maturity,  the  purchaser  does 
not,  in  that  case,  obtain  any  better  title  to  it  than   the 
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original  owner  possessed.     The  purchaser  of  an  over  due 
note  assumes  all  its  infirmities. 

A  Forged  Note  is  void,  and  cannot  be  collected  under 
any  circumstances. 

Kinds  of  Promissory  Notes. — They  arc  of  several  kinds, 
known  as  Individual,  Joint,  Joint  and  Several,  and  Bank 
Notes.  In  an  individual  note  but  one  person  makes  the 
promise  to  pay.  In  ^  joint  note  the  promise  is  made  jointly 
by  two  or  more  persons.  In  a  joint  and  several  note  each 
signer  a  sumes  the  whole  responsibility  ;  but  only  one  col- 
lection can  be  enforced. 

When  a  note  reads,  "  I  promise  to  pay,"  and  is  signed  by 
two  persons,  it  is  held  to  be  a  joint  and  several  note,  and  in 
all  joint  and  several  notes  the  holder  can  sue  either  party 
alone  or  both  together,  as  he  chooses,  but  when  the  note 
reads,  "  We  promise  to  pay,"  all  concerned  as  makers  must 
be  join'^d  in  action,  for  it  is  then  a  joint,  but  not  a  joint  and 
several  note. 

rHE(JUES. 

Doflnitlon. — A  cheque  is  an  unconditional  order  on  a 
bank  or  banker  to  pay  a  specified  sum  of  money  to  a 
person  named  therein,  or  to  his  order,  on  demand. 

Cheques  are  the  most  important  element  that  enters  into 
business  today,  performing  the  greatest  amount  of  service, 
— far  more  than  all  the  money  in  the  country. 

Essentials  of  a  Ohoque. — 

1st — The  signature  ;  it  must  be  signed. 

2nd — It  must  authorize  the  payment  of  a  sum  definitely 
stated. 

3rd — It  must  be  addressed  to  a  bank  or  banker  on  whom 
it  is  drawn.  • 

4th — It  must  be  dated. 

5th— It  must  be  payable  on  demand  after  date. 

6th — It  must  be  payable  to  a  payee. 
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Liability  of  the  Parties. — The  drawer  of  a  cheque  is 
liable  to  pay  it  if  the  bank  does  not,  provided  it  has  been 
duly  presented  for  payment.  The  bank  is  bound  to  pay  it 
if  the  drawer  has  funds  applicable.  No  one,  however,  but 
the  drawer  can  enforce  this  obligation  resting  on  the  bank. 

Presentation. — It  is  the  duty  of  the  holder  of  a  cheque 
to  present  it  within  a  reasonable  time.  Failure  to  present 
it  within  a  reasonable  time  may  discharge  the  indorsers 
and  drawer  from  liability  provided  the  bank  does  not  pay 
it  The  bank  may  have  funds  of  the  drawer  to  pay  the 
cheque  if  it  is  seasonably  presented,  but  suppose  it  is  held 
for  an  unreasonable  length  of  time,  and  before  it  is  pre- 
sented the  bank  fails,  the  loss  will  not  fall  upon  the  drawer, 
for  he  had  funds  on  deposit  to  meet  it  when  it  was  given, 
and  he  had  every  reason  to  suppose  that  the  holder  would 
perform  his  duty  by  presenting  it.  When  payment  of  a 
cheque  is  refused,  notice  of  demand  and  non-payment  must 
be  given  the  drawer  and  indorsers  at  once.  Cheques  have 
no  days  of  grace,  and  may  be  presented  immediately,  unless 
post  dated. 

Certification  of  Oiieques. — The  holder  has  no  rights 
against  the  bank  until  the  bank  has  accepted  the  cheque. 
It  is  accepted  by  certifying  it.  Certification  is  to  a  cheque 
what  acceptance  is  to  a  bill.  By  that  act  the  bank  itself 
becomes  responsible  for  the  amount.  It  makes  an  agree- 
ment with  the  holder,  and  with  anyone  to  whom  he  may 
transfer  the  cheque,  that  the  drawer  has  the  necessary  funds 
on  deposit,  and  that  it  will  retain  in  its  hands  a  sufficient 
sum  to  pay  the  cheque  whenever  presented  ;  therefore  the 
holder  can  retain  the  cheque  as  long  as  he  pleases  before 
presenting  it.  He  runs  no  risk  except  that  of  the  bank's 
insolvency.  ' 

A  cheque  has  three  phases,  viz. : 

I.  As  an  order  on  demand,  upon  which  the  maker  and 
indorsers  are  conditionally  liable. 
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2.  After  certification  it  has  the  characteristic  and  vaUie  of 
a  bank  note.     The  liability  then  is  transferred  to  the  bank. 

3.  It  is  a  voucher  of  the  very  best  kind,  and  should  be 
retained  after  its  return  by  the  bank  as  a  receipt  for  the 
payment  of  the  money. 

Hints  upon  the  Use  of  Ohequos. — Present  them  for 
payment  or  have  them  certified  as  soon  as  possible  after 
receiving  them. 

Draw  them  "to  the  order  of"  unless  there  is  some  good 
reason  for  drawing  them  payable  to  the  bearer,  for  if  they 
are  made  payable  to  the  order  of  the  payee  they  must  bear 
his  indorsement  before  being  paid,  and  they  thus  become  a 
voucher. 

If  an  error  is  discovered  after  the  cheque  has  been  de- 
livered, or  for  any  other  reason  its  recall  is  desired,  stop  pay- 
ment by  directing  the  bank  not  to  pay  it.  Also,  if  a  cheque 
has  been  made  payable  to  order  and  is  lost  or  stolen,  a 
duplicate  may  be  issued  after  directing  the  bank  not  to  pay 
the  original. 

Forged  Cheques. — If  a  bank  pays  a  forged  cheque  it  is 
the  bank's  own  loss,  and  the  money  cannot  be  charged  to 
the  depositor  whose  name  was  forged. 

If  a  bank  pays  a  cheque  which  has  been  fraudulently 
raised — that  is,  the  holder  has  increased  the  amount  for 
which  the  cheque  was  made — it  can  usually  charge  the 
drawer  with  only  the  original  amount. 

But  there  are  reasonable  exceptions  to  this  rule.  If  the 
drawer  carelessly  writes  the  cheque  and  leaves  it  so  ""hat  it 
can  be  altered  easily,  he  must  suffer  for  this  carelessness. 
Thus  a  drawer  may  fill  out  a  blank  cheque  as  follows  : 


Pay  to  Wm.  Brown  Eight 


Dollars  $8    . 
H.  H.  Goodman. 
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Notice  how  easily  a  dishonest  man  may  place  "Hun- 
dred "  after  the  word  cii^ht  and  two  cyphers  after  the  figure 
8,  and  make  a  cheque  for  eight  hundred  dollars  when  it  was 
intended  for  eight  dollars.  In  such  a  case  as  this  the 
drawer  would  in  all  probability  lose  the  seven  hundred  and 
ninety-two  dollars.  He  is  considered  an  accessory  to 
the  crime,  and  is  punished  by  the  loss  of  the  amount  of  the 
raising  of  the  cheque.  The  same  is  true  also  of  all  negotia- 
ble paper.  Do  not  leave  a  blank  space  either  before,  in  the 
middle  or  at  the  end  of  an  amount  in  negotiable  paper. 

If  there  is  a  discrepancy  between  the  amount  in  the 
figures  and  in  the  writing  on  any  business  form  the  writing 
is  presumed  to  be  correct,  and  is  held  as  such. 

Any  alteration  on  the  face  of  a  negotiable  instrument  will 
vitiate  it,  unless  the  alteration  is  made  and  initialed  by  the 
maker. 

A  Oertiflcate  of  Deposit  is  a  written  instrument  issued 
by  a  bank,  and  certifies  that  a  person  mentioned  therein  has 
deposited  a  certain  sum  of  money,  payable  to  his  order 
upon  the  surrender  of  the  certificate  properly  indorsed.  In 
nature  it  is  the  same  as  a  certified  cheque. 

A  BUI  of  Ladingr  is  "  a  memorandum  or  acknowledg- 
ment in  writing,  signed  by  the  captain  or  master  of  a  ves- 
sel, that  he  has  received  in  good  order  on  board  his  vessel 
therein  named,  at  the  place  therein  mentioned,  certain  goods 
therein  specified,  whic''  he  promises  to  deliver  in  like  good 
order  (the  dangers  of  the  seas  excepted)  at  the  place  therein 
named  for  the  delivery  of  the  same,  to  the  consignee  therein 
named,  or  to  his  assignees,  he  or  they  paying  freight  for  the 
same." 

Two  or  more  bills  of  lading  are  generally  signed  by  the 
captain  or  master  of  the  ves  el ;  one  is  sent  to  the  person  to 
whom  the  goods  are  consigned,  one  the  consignor  keeps  for 
himself,  and  one  the  captain  or  master  of  the  vessel  retains 
for  his  own  use. 
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The  bill  of  lading  is  a  negotiable  instrument ;  often 
whole  carr^ocs  arc  sold  and  delivered,  simply  by  the  indors- 
ing and  t.ansferring  of  the  bill  of  lading. 

A  Letter  of  Credit  is  a  form  given  to  persons  who  wish 
to  travel  in  foreign  countries.  It  is  issued  by  a  bank  or 
banking  house  in  the  traveller's  own  country,  to  another 
bank  or  banking  housi  in  the  countries  he  wishes  to  visit, 
requesting  them  to  give  the  person  named  in  the  letter 
credit,  or  to  pay  him  a  sum  of  money. 

An  Accommodation  Note  is  one  for  which  no  value  has 
been  given  by  the  payee  to  the  maker.  In  business  it  is 
often  a  matter  of  convenience  or  necessity  for  one  man  to 
borrow  the  name  and  credit  of  another.  This  is  done  by 
giving  what  is  called  an  accommodation  note  or  draft.  Be- 
tween the  maker  and  indorserof  such  paper  there  is  no  con* 
sideration,  and  if  the  indorser  pays  the  note  at  maturity  he 
cannot  recover  of  the  maker.  "  The  party  who  accommo- 
dates is  never  bound  to  the  accommodated  party." 

Between  the  parties  to  the  transaction  the  making  of  such 
a  note,  or  the  accepting  of  such  a  bill,  is  a  mere  loan  of 
credit,  designed  to  enable  the  borrower  to  raise  money 
either  in  the  market,  at  a  bank,  or  in  a  particular  manner  ; 
but  when  given  under  no  restriction,  but  merely  for  the  ac- 
commodation of  the  drawer,  or  payee,  and  is  sent  into  the 
world,  the  holder,  if  he  gave  a  bona  fide  consideration  for  it, 
is  entitled  to  recover  the  amount,  though  he  had  full 
knowledge  of  the  transaction. 

On  the  other  hand,  if  made  for  a  special  purpose,  such  as 
for  discount  at  a  particular  bank,  the  maker  has  no  right  to 
use  it  in  any  other  way ;  if  he  does  so,  it  is  a  fraudulent 
perversion  of  the  paper  from  its  original  object  and  design, 
and  if  the  person  receiving  it  from  him  knew  of  the  circum- 
stances and  terms  of  the  indorsement,  he  cannot  recover  on 
it  against  the  indorser. 
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An  Indorsement  is  anything  written  on  the  back  of  a 
note  or  other  commercial  paper  having  relation  to  the 
paper  itsell. 

Effects  of  Indorsement. — There  are  two  distinct  effects 
produced  by  the  indorsement  of  negotiable  paper.  First  or 
primary  effect  is  to  transfer  the  paper  from  the  indorser  to 
the  indorsee.  The  second  effect  is  to  make  the  indorser 
conditionally  liable  for  the  payment  of  the  paper.  Indorse- 
ment is  a  contract  by  which  the  indorser  makes  himself 
liable  to  the  indorsee  and  every  subsequent  holder.  The 
person  in  whose  favor  the  indorsement  is  made  is  called  the 
indorsee. 

Forms  of  Indorsement. — There  are  several  different 
forms  of  indorsement,  the  most  important  of  which  are  : 

1.  Blank  Indorsement. 

2.  Full  indorsement. 

3.  Qualified  Indorsement. 

4.  Restrictive  Indorsement. 

A  Blank  Indorsement  is  simply  the  signature  of  the  in- 
dorser written  upon  the  back  of  a  negotiable  paper,  by 
which  it  is  made  payable,  without  further  indorsement,  to 
any  person  v/ho  may  subsequently  become  its  holder. 

A  Full  Indorsement  is  one  in  which  the  indorser  states, 
over  his  signature,  to  whose  order  the  negotiable  paper  is 
payable.  This  is  the  safest  form  of  indorsement,  and  the 
one  generally  used  in  business.  If  a  note  having  a  full  in- 
dorsement were  lost,  no  one  could  collect  it  but  the  indorsee. 

A  Qaalificd  Indorsement  is  one  in  which  the  indorser 
relieves  himself  from  responsibility  for  payment  by  writing 
over  his  signature  the  words  "  without  recourse  to  me." 
The  purpose  of  a  qualified  indorsement  is  to  enable  the 
irdorser  to  transfer  or  sell  his  title  to  the  paper  without 
subjecting  himself  to  liability  for  its  payment  after  maturity. 
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The  following  will  illustrate  the  forms  of  indorsement 
for  the  different  purposes  mentioned  on  the  preceding  and 
following  page.  The  proper  place  to  indorse  a  business 
paper  is  on  the  back  about  two  and  a  half  inches  from  the 
end  which  was  attached  to  the  stub,  or  the  end  nearest  the 
left  hand  when  reading  the  form. 


I 


(Blapk.) 


.Tas.W.  Smith. 


(Lifull.) 


Pay  to  tho 

ordtir  of 

W.  H.  Brown. 

Ja8.  W.Smith. 


(ReatHctive.) 


Pay  to 
W.  H.  Brown 

only. 
.Tas.W.  Smith. 


(Qualified.) 


Pay  to  the 

ordt!r  of 

W.  H.  Brown 

without  rv- 
oourse  to  mo 

.T AS.  W.  Smith-. 


The  following  illustrates   some  of  the  specific  forms  of 
endorsement : 


(For  Discount.)  (For  Deposit.)         yldeutiflcation./      (To  waive  Protest) 


For  Discount 
only. 

L.  L.  Harris. 


(i 


For 


,.) 


For  Deposit 

only,  to  the 

credit  of 

L.  L.  Harris, 


John  Brov/n 

is  hereby 

identified  by 

L.  L.  Harris. 


I  hereby  waive 

demand  and 

notice  of 

prt)test 

L.  L.  Harrvs. 
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A  Restrictive  Indorsementy  is  one  which  restricts  the 
payment  of  the  negotiable  paper  to  some  particular  person 
so  that  he  could  not  transfer  it  if  he  wished,  and  the  note 
is  no  longer  negotiable.  A  restrictive  indorsement  may  be 
made  in  two  ways.  1st,  the  indorser  may  write  above  his 
signature,  "  pay  to  Jno.  W.  Smith  only,"  or  2nd,  he  may 
restrict  it  as  to  plan  of  payment  as  well,  by  indorsing  "  pay 
to  Jno.  W.  Smith  only,  at  his  office  and  not  elsewhere  or 
otherwise." 

Specific  Indorsements. — The  following  are  the  various 
forms  to  be  written  across  the  back  of  a  note  or  draft  for 
specific  purposes  : — The  person  indorsing  a  note  may  write 
above  his  name  the  words  "for  collection  only."  This 
form  is  used  when  sending  a  note  or  draft  to  a  bank  for 
collection.  Or  he  may  use  the  words  "  for  discount  only 
when  discounting  the  note  or  draft.  Or  "  for  deposit  only," 
in  the  case  of  depositing  a  cheque  or  draft 

Another  specific  form  of  indorsement  is  indorsement  for 
identification.  Example  :  "Wt//mm  Smith  is  hereby  identified'" 
written  above  the  signature  would  be  an  indorsement  for 
identification.  It  is  simply  to  identify  the  holder  at  the 
bank  without  making  the  indorser  liable  for  payment. 

Indorsements  Revokable. — The  mere  indorsement  of  a 
bill  does  not  transfer  the  title  to  it ;  it  must  also  be  delivered 
to  the  indorsee  or  his  agent  before  the  title  actually  passes 
to  him.  An  indorsement  may  therefore  be  withdrawn  or 
revoked  any  time  before  delivery. 

Every  Indorsement  is  a  Contract,  by  which  the  indorser 
makes  himself  liable  to  the  holder  and  every  subsequent  in- 
dorser for  payment  of  the  paper,  that  is,  that  he  will  pay  in 
case  the  maker  fails  to  do  so. 

A  PROTEST. 

In  order  to  hold  the  indorsers  for  payment  on  a  note  or 
draft  that  has  not  been  paid  at  maturity,  it  is  necessary  to 
have  it  properly  protested.    A  protest  is  therefore  a  formal 
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notice  sent  by  a  notary  public  (.who  is  generally  a  lawyer) 
to  the  indorsers  and  maker  of  a  note  or  acceptance  that  has 
not  been  paid  at  maturity,  stating  that  the  note  or  accept- 
ance was  presented  for  payment  and  that  payment  was 
refused,  and  that  the  holder  looks  to  the  indorsers  for 
payment.  A  charge  of  50  cents  for  the  protest  and  25 
cents  for  each  notice  he  sends  may  be  made,  together  with 
the  price  of  postage  paid  on  them.  This  notice  is  usually 
sent  by  a  notary  public  although  the  holder  himself  may  do 
it,  or  an  oral  notice  is  also  legal ;  but  it  is  always  better 
that  it  be  put  in  writing. 

Presentment  for  Payment. — The  same  law  applies  to 
the  presentment  of  a  note  for  payment  as  to  that  of  a  draft 
for  acceptance.  If  the  holder  of  an  indorsed  note  neglects 
to  have  it  properly  protested,  if  payment  has  been  refused 
at  maturity,  and  the  indorsers  notified  they  will  be  dis- 
charged from  liability.  Such  notice  of  protest  must  be 
made  on  the  day  the  note  is  due,  or  at  the  latest,  the  day 
following.  Each  indorser  is  liable  to  every  subsequent 
indorser,  and  may  look  to  each  preceding  indorser  for  in- 
demnity, but  the  security  of  the  holder  depends  entirely 
upon  having  the  protest  made  immediately  upon  the  dis- 
honor. Many  a  holder  has  lost  his  security  by  not  present- 
ing his  paper  for  payment  as  the  law  requires. 

May  Waive  Protest. — Every  indorser  of  a  no*:^  or  bill, 
or  drawer  of  a  cheque,  has  a  right  of  notice  of  non-payment 
or  non-acceptance.  But  a  person  may  give  up  or  zvaive  his 
right  if  he  so  desires.  It  must  be  done  in  writing,  and  on 
the  back  of  the  paper  above  his  signature,  as  follows  :  "  I 
hereby  waive  demand,  protest  and  notice  of  dishonor." 

The  Day  of  Maturity  is  the  day  on  which  a  note  be- 
comes legally  due.  According  to  the  laws  of  the  Provinces 
and  most  of  the  States  a  note  is  not  legally  due  until  three 
days  after  the  expiration  of  the  time  specified.  These  days 
are  called  "  days  of  grace." 


43 


BUSINESS   LAW. 


Interest. — The  legal  rate  of  interest  in  Canada  is  6  per 
cent  We  have  no  usury  law.  A  note  made  and  nothing 
said  in  it  about  interest  will  not  draw  interest  until 
maturity,  but  if  not  paid  at  maturity  it  will  then  commence 
to  draw  interest  at  6  per  cent,  per  annum.  A  note  made 
for  a  higher  rate  of  interest  than  6  per  cent,  if  not  paid  at 
maturity,  will  drop  to  6  per  cent  thereafter.  For  instance : 
If  a  note  is  drawn  bearing  interest  at  8  per  cent,  in  order 
that  it  shall  continue  to  draw  8  per  cent,  after  maturity,  the 
words  "  with  interest  at  8  per  cent,  per  annum  before  and 
after  maturity  until  paid,"  must  be  written  in  it  A  note 
drawing  a  lower  rate  than  6  per  cent.,  if  not  paid  at  ma- 
turity, will  draw  6  per  cent,  after  maturity,  unless  otherwise 
provided  in  the  note.  Any  rate  of  interest  that  a  man 
agrees  to  pay  and  has  written  in  the  note  can  be  collecterl. 
Compound  interest  cannot  be  collected  unless  it  is  agreed 
in  the  contract  to  pay  it.  Book  debts  differ  from  notes.  A 
book  debt  overdue  will  not  draw  interest  unless  the  mer- 
chant has  it  printed  on  his  invoices  and  bills  which  he  gives 
with  the  goods  that  interest  will  be  charged  after  a  certain 
date.  Then  it  can  be  only  6  per  cent.,  unless  the  debtor  is 
willing  to  pay  more.  Simply  having  8  per  cent  or  lo  per 
cent.,  as  the  case  may  be,  printed  on  the  invoice  does  not 
make  the  charge  legal,  and  the  debtor  may  refuse  to  pay 
anything  over  6  per  cent 

Lost  Paper. — We  have  seen  that  a  negotiable  note 
payable  to  bearer,  if  it  comes  to  a  person  before  it  is  due 
and  such  person  buys  it  believing  that  the  seller  has  a  right 
to  it,  may  be  collected  of  the  maker  even  if  it  appears  that 
the  note  has  been  stolen. 

Possession  is  prima  facie  evidence  of  title,  and  if  the  right- 
ful owner  is  dispossessed  of  negotiable  paper,  it  is  very 
difficult  for  him  to  collect  the  debt  represented  by  it ;  for  if 
the  finder  of  a  note  sell  it  to  a  person,  and  that  person  have 
a  valid  title  to  it,  then  it  is  plain  that  the  loser  should  not 
have  the  title  to  it,  for  that  would  vest  the  ownership  of  the 
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same  paper  in  two  different  persons.  Provision  is  made 
wiiereby  a  person  who  has  lost  a  negotiable  note  may  col- 
lect it.     In  regard  to  this  the  following  rules  apply : 

1.  It  must  appear  that  the  party  endeavoring  to  secure 
payment  was  the  rightful  owner  of  the  instrument,  and  that 
it  was  lost  while  belonging  to  him. 

2.  The  claimant  must  be  able  to  prove  its  contents. 

3.  The  party  seeking  to  recover  must  give  a  bond  suffi- 
cient to  cover  twice  the  amount  of  the  lost  instrument  as  an 
indemnity. 

Due  on  a  Legal  Holiday. — Commercial  paper  maturing 
on  a  Sunday  or  on  any  legal  holiday  is  payable  the  day 
following.  If  a  note  or  draft  falls  due  on  a  Sunday,  and  the 
Monday  following  is  a  legal  holiday,  it  would  not  be  pay- 
able until  the  following  Tuesday. 
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REVIEW  QUESTIONS. 

On  Neootiamlk  Papek. 

1 — What  is  negotiable  paper? 

2 — How  may  it  be  ti-ansferred  ? 

3 — How  many  kinds  are  there  V 

4 — What  is  the  oldest  kind  of  negotiable  paper? 

5— For  wliat  purpose  was  the  draft  originally  invented  V 
.   0 — What  is  a  draft  or  bill  of  exchange  ? 
^   7— Upon  what  theory  is  it  based  ? 

8 — When  does  the  drawee  become  a  party  to  the  paper  V 

9 — Are  bills  of  exchange  and  promissory  notes  contracts? 
10— What  are  parties  to  negotiable  paper  called? 
11 — Who  are  the  original  parties  to  a  draft? 
12 — Who  are  the  subsequent  parties? 

IH — What  is  the  rule  in  regai'd  to  the  competency  of  parties? 
14 — What  about  the  note  of  an  infant?    Explain  why  it  is  void. 
15 — If  an  infant  affirms  his  note  on  coming  of  age.  is  it  binding? 
Why  ? 

Consider,  tion. 

IG — Consideration — what  is  the  presumption  in  regard  to  nego- 
tiable paper  ? 

17 — Tn  this  class  of  contracts,  what  words  imply  the  considera- 
tion? 

18— Between  whom  may  failure  of  consideration  be  shown  ? 

19 — State  in  full  what  is  said  about  the  paper  passing  into  the 
hands  of  an  innocent  holder  ? 

20 — Who  is  an  innocent  holder? 

21 — Can  an  innocent  holder  enforce  collection  on  a  bill  or  note 
that  has  been  lost  or  stolen  ? 

Negotiability,  Time  and  Amount. 

22 — Negotiability,  what  words  express  it? 

23— When  payable  to  bearer,  how  may  the  paper  be  transferred  ? 

24 — How,  when  payable  to  order? 

25— Time — what  is  referred  to  when  we  speak  of  time  in  con- 
nection with  negotiable  paper. 

26— How  should  it  be  stated  ? 

27 — How  is  the  amount  expressed  ? 

2P— If  the  figures  and  written  words  differ,  which  is  supposed 
to  be  correct? 


NEGOTIABLE  PAPER.  4$ 

BiLFiS  OP  Exchange,  or  Dkafts. 

20— Bills  of  excliange  are  of  liow  many  kinds? 
iJO-  What  is  a  foreign  bill? 
Bl— What  is  an  inland  bill? 
32— Give  an  example  of  each. 

Acceptance. 

33— Acceptance— when  one  merchant  receives  a  draft  upon 
another,  what  should  he  do  ? 

34 — What  does  the  nature  and  form  of  a  draft  require  ? 

35— Why  is  presentation  necessary  ? 

3(5— How  is  a  draft  or  bill  of  exchange  accepted? 

37— When  should  a  bill  be  presented  for  acceptance  ?  By  whom  ? 

38— When  is  presentation  necessary  ?    Explain  in  full. 

39—  When  should  it  be  made  ? 

40— Where  should  it  be  made  ? 

41— How  should  it  be  made  ? 

42— What  is  to  be  done  in  case  the  bill  has  been  dishonored? 

13— What  do  you  mean  b    dishonored  ? 

Notes. 

11— What  is  a  promissory  note  ? 

15— Who  are  the  original  parties  ? 

40— Mention  the  different  kinds  of  promissory  notes. 

47 — Explain  the  difference  between  an  individual  and  a  joint,  or 
a  joint  and  several  note. 

48— A  note  reads,  "  I  promise  to  pay,"  signed  by  two  persons  ; 
ai  ,ther  reads,  "  We  promise  to  pay,"  signed  by  two  persons.  Ex- 
plain  them. 

'^  Cheques,  Certificates  of  Deposit,  Etc. 

49— What  is  a  cheque  ? 

50 — Exjilain  the  parties  to  a  cheque  ? 

51 — Does  it  need  to  be  presented  for  acceptance  ? 

52— What  is  meant  by"  certifiedr'  / 

53  —What  are  the  three  phases  of  a  cheque  ?  / 

54 — When  a  bank  pays  a  forged  cheque  who  Dears  the  loss  ? 

55 — What  is  a  certificate  of  deposit  ? 

56- What  is  a  bill  of  lading? 

57— Is  it  negotiable  ? 

58— Define  letters  of  credit. 

59 — What  is  an  accommodation  note  ?  ^ 
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Tkanspku. 

00— What  is  transfer  V 

()1— What  ri'jflit  does  it  give  the  indorsee? 

()2— When  i)aper  is  transferred  properly  what  does  the  holder 
ac(iuireV 

03— Suppose  tlie  paper  to  have  been  lost  or  stolen,  how  about 
the  title? 

01 — In  all  such  cases  the  holder's  title  is  good,  provided  what? 

05  -Can  you  buy  paper  after  maturity  ?    Explain. 

IndousemI'.nt. 

(50— What  is  an  indorsement  ? 
(57— For  what  purpose  is  it  made? 
08— How  many  kinds  are  there? 
69— Name  and  define  them. 

Demand  and  Payment. 

70— When  is  demand  for  payment  made  ? 

71 — Explain  daj'S  of  grace. 

72 — If  the  last  day  of  grace  falls  upon  Sunday  or  a  legal  holiday, 

when  is  the  paper  due  ? 

73 — Is  interest  computed  on  days  of  grace  ? 

74— Why  is  demand  made? 

75 — By  whom  ?  Of  wiiom  ?  When  and  where  should  demand 
be  made?    Explain  in  full. 

70 — When  should  notice  of  dishonor  be  given,  and  how  ? 

Protest. 

77— What  is  a  protest? 

78— When  is  it  necessary  to  protest  (1)  a  note,  (2)  a  draft  ? 
79 — What  is  the  object  of  protesting  ? 
80— How  should  it  be  done  ? 

81 — If  the  holder  neglects  to  protest  a  dishonored  note  or  draft, 
has  he  any  remedy  ? 

Interest. 

82 — What  is  the  legal  rate  of  interest  for  Canada? 
83— When  does  a  note  bear  interest? 

84— How  may  a  note  be  made  to  draw  a  higher  i*ate  than  the 
legal  rate  after  maturity  ? 

85 — When  can  interest  be  collected  upon  an  account? 


AGENCY. 


Definition. — An  agent  is  one  who  acts  for,  in  the  name 
and  by  the  authority  of  another,  who  is  called  the  principal. 

Tlieory. — The  theory  of  the  law  is  that  whatever  business 
a  man  may  do  for  himself,  he  may  employ  another  to  do 
for  him  ;  and  whatever  is  done  for  him  and  by  his  authority, 
is  to  be  held  the  same  as  though  he  did  it  himself 

Extent. — When  we  consider  the  fact  that  every  clerk, 
laborer,  or  employee,  is  the  agent  of  the  one  who  employs 
him,  we  sec  how  impossible  it  would  be  to  conduct  business 
without  the  medium  of  agency.  There  are  in  the  employ 
of  the  Grand  Trunk  Railway  thousands  of  persons,  each  of 
whom  is  an  agent  of  the  company.  In  the  hands  of  the 
Harper  Brothers,  New  York,  there  is  concentrated  a  sufficient 
amount  of  capital  to  conduct  and  carry  on  the  largest  pub- 
lishing house  in  the  world,  necessitating  the  employing  of 
almost  a  small  army  of  agents.  While  thus  we  see  the  ex- 
tent, we  also  realize  the  importance  of  this  medium  of  agency. 

How  long  could  Vanderbilt  run  his  great  railroad,  if  him- 
self compelled  to  drive  the  engine  or  handle  the  brake,  or 
how  long  would  the  Massey's  alone  and  single  handed, 
carry  on  their  extensive  business  ?  Thus  we  see  how  each 
business  and  every  enterprise  needs  its  controlling,  its  guid- 
ing mind,  which  works  through  others. 

How  Established. — An  agency  may  be  established  by  a 
person  permitting  another  to  hold  himself  out  to  the  world 
as  his  agent,  by  a  verbal  agreement,  or  by  written  contract ; 
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as  little  form  is  necessary  to  employ  an  agent,  as  to  hire  a 
common  day  laborer.  But  when  the  agent  is  to  have 
authority  to  execute  a  sealed  instrument,  as  for  the  convey- 
ance of  real  estate,  his  authority  must  be  given  under  seal. 

Appointment  by  Power  of  Attorney. — When  the  busi- 
ness to  be  done  by  the  agent  is  of  such  a  nature  that  he  is 
required  to  sign  notes,  accept  drafts,  issue  cheques,  sign 
deeds,  mortages,  etc.,  or  to  make  any  contract  for  the  prin- 
cipal under  seal,  a  formal  appointment  under  seal,  called  a 
power  of  attorney,  is  necessary.  Such  power  of  attorney 
may  be  either  general  or  specific.  A  general  power  of 
attorney  gives  the  agent  full  power  to  transact  all  the  usual 
business  of  the  principal.  A  specific  power  of  attorney 
gives  authority  to  do  one  or  more  particular  acts,  and  no 
more. 

FORM  OF  POWER  OF  ATTORKEY. 

Know  all  men  by  these  presents,  that  I,  Robert  C. 
Hunt,  of  the  City  of  Toronto,  County  of  York,  Province  of 
Ontario,  gentleman,  do  nominate,  constitute  and  appoint  L. 
S.  Wood,  barrister,  of  the  same  place,  my  true  and  lawful 
attorney  for  me,  in  my  name  and  on  my  behalf,  to  grant, 
bargain  and  sell  all  my  real  estate  situate  in  said  City  of 
Toronto,  and  in  my  name  to  execute,  acknowledge  and  de- 
liver good  and  sufficient  deeds  of  conveyance  of  the  same, 
with  or  without  covenants  of  warranty  ;  also  to  collect,  de- 
mand and  receive  the  several  amounts  as  they  fall  due  upon 
the  coupons  of  my  railway  stocks  and  bonds.  And  for  all 
and  every  of  the  said  purposes  above  mentioned,  I  do 
hereby  give  and  grant  unto  the  said  L.  S.  Wood  full  and 
absolute  power  and  authority  to  do  and  execute  all  acts, 
matters  and  things  necessary  to  be  done  for  the  full  and 
proper  carrying  out  of  all  said  matters  entrusted  to  him, 
and  do  hereby  ratify  and  confirm,  and  allow  all  and  what- 
soever the  said  L.  S.  Wood  shall  lawfully  do  by  virtue 
thereof.  .,^ 
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In  witness  whereof  I  lujve  set  my  hand  antl  seal  this  31st 
(lay  of  December,  1897. 


ROHKRT  C.  Hunt.      [  Seal 


Signed,  sealed  and  delivered  \ 
in  j)rescnce  of  ' 

Frank  Louden.    ) 


PllOVlXi  PO>Vi:il  OF  ATTOIINEY. 

A  power  of  attorney  maybe  proved  by  bcini^;  executed  in 
presence  of  a  notary  public,  who  will  i)lace  on  the  in  tru- 
ment  his  attestation  of  the  execution. 

Sub-Agontf)  arc  those  who  act  under  other  agents,  for 
example  A  appoints  li  his  ap;ent  to  do  certain  acts,  H  may 
ai)point  C  to  do  some  of  them  for  him.  The  agent  is  prin- 
cipal to  the  sub-agent,  and  is  governed  by  just  the  same 
rules  of  principal  and  agent  as  exist  between  A  and  B.  If 
the  sub-agent  acts  fraudulently  the  agent  suffers. 

An  agency  is  also  often  implied  from  the  course  of  busi- 
ness ;  as  for  instance,  a  son  who  sells  goods  in  his  father's 
.store,  or  re^c:  '^^  payment  of  bills  due  him  with  his 
knowledge  and  without  objection,  is  the  agent  of  the  father, 
and  may  bind  him  in  subsequent  transactions  of  the  same 
nature. 

Principal. — The  principal  is  the  person  for  whom  the 
business  is  to  be  transacted.  Generally  every  person  of 
legal  age  and  competent  to  contract,  may  act  as  principal. 
The  principal  and  not  the  agent  is  bound  by  the  agent's 
acts,  so  long  as  the  agent  does  not  exceed  the  authority 
given  him. 

Liability  of  Principal. — Under  the  contract  of  agency 
the  principal  becomes  liable  in  two  ways  : 


so 
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I.  He  is  liable  to  th 
parties  for  the  acts  of  the 
agent. 


ird  I  2. 

Hip  v. 

J' 


Under  the  contract. 

For  the  wrongful  acts  of  the 

agent  (called  torts). 
hy  the  subscquetit  ratification 

of  an  unauthorized  act 

2.  He  is  liable  to  the  agent  for  the  fulfillment  of  his 
agreement. 

Liability  of  Principal  to  Third  PartioM.— When  an 
agent  acts  within  the  limits  of  his  authority,  the  principal  is 
liable  to  third  persons,  the  same  as  though  he  transacted 
the  business  himself  If  the  agent  violates  the  instructions 
given  by  the  principal,  the  person  with  whom  he  is  dealing 
being  ignorant  of  the  fact,  or  if  the  agent  makes  a  fraudu- 
lent representation,  the  principal  will  be  held  liable.  The 
principle  of  the  law  is  that  "  when  one  or  two  innocent  per- 
sons must  suffer,  the  one  should  sustain  the  loss  who  has 
put  it  in  the  power  of  the  wrongdoer  to  commit  the  wrong.'' 
but  in  cases  of  special  agency  the  agent  could  not  binr*  is 
principal  to  exceed  his  special  authority. 

In  certain  cases  the  principal  is  liable  for  the  torts*  com- 
mitted by  his  agent.  If  an  agent  is  pursuing  the  business 
of  his  agency,  and  by  his  negligence  or  unskillfulness  injures 
another,  the  principal  and  not  the  agent  is  liable ;  for  in- 
stance, suppose  you  are  riding  on  an  express  train  from 
Montreal  to  Toronto,  rushing  along  with  a  speed  that 
rivals  the  wind  ;  a  careless  engineer  has  his  engine  standing 
upon  the  track  of  your  train,  when  it  ought  to  have  been 
somewhere  else  ;  you  go  crashing  into  it,  there  is  a  wreck, 
and  you  are  pulled  from  the  debris  only  to  find  yourself  a 
cripple  for  life.  What  do  you  do  ?  Bring  action  for  dam- 
ages against  the  engineer,  who  is  the  agent  of  the  railroad 
company,  or  do  you  say  to  the  company  itself,  I  have  been 
injured  through  the  carelessness  of  your  agent,  and  to  you  I 
look  for  damages  ? 

*A  tort  is  tlio  law  term  for  wroiiR  or  injury,  or  a  tort  is  an  ant  committed 
wrongfully,  and  imparting  to  another  some  injury  either  directly  or  indirectly. 
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Should  the  act  of  the  apcnt  be  vviHiil,  the  agent,  and  not 
the  principal  is  liable  ;  to  illustrate,  I  am  passing  along  ihe 
street  in  my  carriage  and  your  servant  wilfully  drives 
against  me,  the  servant  alone  is  liable.  Kut  had  the  act 
been  one  of  carelessness,  the  principal  would  be  liable. 

Ratlflcatlon. — Though  the  act  of  an  agent  be  unauth.or- 
izcd,  yet  it  may  be  ratified  by  the  principal,  so  as  to  bind 
him  from  the  beginning  If  an  agent  reports  what  he  has 
done,  with  some  appearance  of  authority,  the  silence  of  his 
principal  may  be  considered  a  ratification  when  the  princi- 
pal is  reasonably  bound  to  speak.  The  principal  may 
ratify  his  agents  unauthorized  acts  by  express  words,  but 
it  more  commonly  results  from  his  accepting  the  act  by  re- 
ceiving the  benefits  or  proceed  thereof. 

The  Principal  is  Liable  to  the  Agent  for  all  advances 
and  expenses  lawfully  incurred  about  the  agency  ;  and  for 
all  commissions  of  salary  agreed  upon  according  to  the 
usage  of  trade.  He  is  also  liable  for  damages  sustained  by 
the  agent,  without  his  own  default,  in  following  th6  direc- 
tions of  his  principal. 

liiablllty  of  Agent. — The  agent's  liabilities  arise  in  two 
ways : 

1.  He  is  liable  to  his  principal  for  a  failure  to  properly 
perform  his  duties. 

2.  Under  certain  circumstances  he  is  liable  to  third  parties. 
Duties  of  Agent  to  Principal. — The  first  duty  of  every 

agent  is  to  obey  instructions  In  determining  the  purport 
or  extent  of  his  instructions,  custom  and  usage,  in  like 
cases,  will  often  have  great  influence  ;  because  an  .agent  is 
entitled  to  all  the  advantages  which  a  known  and  estab- 
lished usage  would  give  him,  and  the  principal  has  also  a 
right  to  expect  that  the  agent  will  follow  such  custom.  In 
cases  of  extreme  necessity  the  agent  may  be  excused  for 
disobedience  of  orders  ;  neither  is  he  bound  to  obey  when 
told  to  do  an  illegal  or  immoral  act. 
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An  agent  is  bound  to  use  in  the  affairs  of  his  principal  all 
the  care  and  skill  which  a  reasonable  man  would  use  in  his 
own,  and  he  is  also  bound  to  the  utmost  good  faith,  for  an 
agency  implies  personal  confidence  in  the  agent. 

Liability  of  Agent  to  Third  Parties — 

An  agent  must  transact  all  business  in  the  name  of  his 
principal,  or  he  will  be  personally  liable ;  but  if  he  should 
describe  himself  as  agent  for  some  unnamed  principal,  he  is 
not  liable  unless  he  is  proved  to  be  the  real  principal. 
When  a  person  has  authority,  as  agent,  to  draw,  accept  or 
indorse  a  bill  for  another,  he  should  do  it  in  such  a  manner 
as  to  show  that  it  is  the  act  of  his  principal ;  as  by  signing 
it  A.  B.  by  C.  D.,  his  agent.*  The  custom  of  business  men 
is  to  sign  the  name  of  the  principal  first,  and  then  immedi- 
ately under  it  add  per  C.  D.,  agent.  In  other  words  he 
should  sign  so  that  it  will  appear  to  be  the  act  of  his  princi- 
pal. Should  the  agent  sign  his  own  name  as  indorser, 
drawer  or  acceptor,  he  will  be  personally  liable  unless  he 
use  some  restrictive  or  qualifying  words.  Again,  i'"  an 
agent  deposits  in  his  own  name  money  belonging  to  his 
principal,  and  the  bank  should  fail,  the  agent  and  not  the 
principal  must  bear  the  loss.  When  a  person  sells  to  an 
agent,  and  knows  at  the  time  who  is  his  principal,  and  pre- 
fers to  charge  the  agent  alone,  he  cannot  afterwards  transfer 
the  account  to  the  principal. 

An  agent  must  keep  an  exact  account  of  all  his  transac- 
tions, and  must  render  the  same  to  his  principal. 

The  agent  must  not  mix  his  property  with  that  of  the 
principal,  so  as  to  make  it  impossible  to  distinguish  one 
from  the  other.  If  he  does  so  the  entire  property  will  be- 
long to  the  principal ;  but  I  believe  that  some  of  our  courts 
have  decided  that  where  the  property  so  mixed  was  of  the 
same  kind  and  quality,  as,  for  instance,  bushels  of  wheat, 
etc.,  each  party  may  take  the  quantity  belonging  to  him 

*Tho  iiuTi'  fact  tliat  a  p'Tson  iKits  as  clork  to  a  nicrohaiit  does  not  authorize 
him  to  sign  notes  c  •    hL-ciuos  in  the  name  of  liis  employer. 
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Oommission  Merchants. — A  commission  merchant  is 
one  who  sells  goods  for  another,  receiving  as  :ompensation 
a  certain  percentage  on  the  sales,  called  commission.  The 
commission  merchant  very  seldom  discloses  the  name  of 
his  principal.  He  has  actual  possession  of  the  goods  to  be 
sold  ;  and  is  bound  to  take  good  and  proper  care  of  them, 
such  as  he  would  take  of  his  own  property  of  a  similar 
nature. 

In  the  sale  of  goods,  the  commission  merchant  should 
observe  the  instructions  of  his  principal  ;  but  when  he 
receives  no  instructions,  must  use  his  utmos*:  skill  and 
knowledge,  and  sell  for  the  best  prices. 

It  is  a  common  practice  for  commission  merchants  to  ad- 
vance money  upon  goods  consigned  to  them.  In  such 
cases  they  have  a  lien  upon  them  for  all  cash  advanced, 
and  for  expenses  and  commissions.  "A  lien  on  personal 
property  is  a  right  to  hold  it  against  the  owner ;''  that  is, 
the  owner  cannot  take  away  his  goods  until  he  has  paid  the 
charges  against  them.  The  commission  merchant  may  sell 
the  goods  in  his  possession  in  order  to  .satisfy  his  claim,  but 
must  pay  over  the  surplus  to  the  owner. 

Brokers. — The  broker  differs  from  the  commission  mer- 
chant, in  that  he  does  not  have  the  goods  of  his  principal  in 
his  possession.  The  broker  is  an  agent,  and  his  business  is 
to  effect  the  contract  of  sale,  or  purchase ;  and  when  this  is 
done  his  agency  ends. 

There  are  many  kinds  of  brokers ;  for  instance,  real 
estate,  stock,  insurance,  exchange,  merchandise,  etc.  "  The 
broker,  not  having  possession  of  the  goods,  has  no  lien  upon 
them." 

Agency,  How  Terminated. — The  agency  may  be  ter- 
minated by  the  principal  or  agent ;  that  is,  the  principal  has 
the  right  to  revoke  the  authority  given  to  his  agent  at  his 
own  pleasure ;  and  the  agent  may  renounce  his  agency,  but 
when  he  does  so  he  must  notify  his  principal.     Should  the 
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agency  be  founded  in  a  valuable  consideratioi..  trie  agent 
by  renouncing  it  makes  himself  liable  for  all  damages  the 
principal  may  sustain  thereby. 

The  agency  may  also  be  terminated  by  expiration  of 
time,  by  the  completion  of  the  subject-matter,  the  insanity 
of  either  party,  the  bankruptcy  of  the  principal,  or  by  the 
death  of  either  party. 


REVIEW  QUESTIONS. 

On  Agency. 

1 — Who  is  an  agent? 

2 — Who  is  tlio  principal  V 

8 — What  is  the  theory  upon  which  asencj'  is  hascdV 

4— Is  agency  very  extensive? 

5 — How  is  an  agency  established? 

(1— Is  any  particular  form  necessary? 

7— When  is  an  agency  implied?    lUustrate. 

8 — Wlio  may  act  as  principal? 

9 — Who  is  bound  by  the  agent's  acts? 

Liability  of  Principal. 

10— To  what  extent  is  the  principal  liable  to  tliird  parties? 

11 — If  the  f.gv-^nt  in  dealing  with  a  person,  violates  his  instruc- 
tions, who  is  liable? 

12 — What  principle  of  law  declares  the  principal  to  be  liable? 

13— What  is  the  law  in  cases  of  special  agency  ? 

14 — Is  the  principal  ever  liable  for  an  agent's  torts?    Illustrate. 

15— What  is  a  tort  ? 

10 — If  the  agent  commits  a  willful  wrong,  who  is  liable,  the 
principal  or  agent?    Illustrate,  , 

17— For  what  is  the  principal  liable  to  the  agent  ? 

Duties  op  Agent. 

18— What  is  the  first  duty  of  every  agent  ? 

19— How  do  the  customs  of  business  affect  the  duties  of  an  agent  ? 

20— How  may  an  agent  act  in  cases  of  extreme  necessity  ? 

21 — What  degree  of  care  and  skill  must  the  agent  use  ?  \ 

22— In  whose  name  must  the  business  be  transacted  ? 
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23— Suppose  a  person  in  selling  prefers  to  charge  the  agent,  can 
he  afterwards  transfer  the  account  ? 

2 1— What  accounts  must  the  agent  keep? 

'25— State  the  law  in  regard  to  an  agent  mixing  his  own  and  his 
principal's  property. 

Power  of  Attob.vev. 

20— Wliat  is  a  power  of  attorney  ? 
27— How  is  it  given  ? 

28— Explain  the  difference  between  gonei'iil  and  specific  power 
of  attorney. 

29— Who  is  a  sub-agent '? 

30  —To  whom  is  he  responsible  ? 

31— By  \vhat  laws  is  he  governed  ? 

Commission  Meuciiants  and  Brokers.  " 

32 — What  is  a  commission  merchant? 

33— Does  he  disclose  his  principal? 

34— What  care  must  the  commission  merchant  take  of  the  goods 
in  his  possession  ? 

35— What  is  his  duty  in  regard  to  following  instructions  in  sell- 
ing goods  ? 

3G— Do  commission  merchants  ever  advance  money  upon  goods 
consigned  to  them  ? 

37— State  the  law  in  regard  to  the  commission  merchant's  right 
of  lien. 

38— What  is  a  broker  ? 

39— How  does  he  differ  from  the  commission  merchant  ? 

40— Is  the  broker  an  agent? 

41 — Mention  some  of  the  diffei'ent  kinds  of  brokers. 

42— Why  have  brokers  no  lien  upon  the  goods? 

43— How  is  agency  terminated? 
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A  Partnership  is  the  result  of  a  voluntary  contract,  be- 
tween two  or  more  competent  persons,  to  unite  their  money, 
labor,  effects,  credit  or  skill,  or  some  or  all  of  them  in  some 
lawful  business,  with  the  understanding  that  there  shall  be 
a  community  of  profit.  It  is  not  essential  that  all  the  part- 
ners should  furnish  capital  ;  one  may  furnish  all  the  capital 
and  the  others  the  labor  or  skill,  or  vice  versa. 

Gommunity  of  Profit. — This  is  the  most  essential  ele- 
ment in  the  partnership  contract.  The  idea  of,  profit  must 
enter  the  contract  or  there  can  be  no  legal  partnership.  If 
it  should  be  agreed  that  one  of  the  partners  should  have  all 
the  profits  the  contract  will  not  hold.  "A  community'"  of 
profit  means  that  all  the  profits  (after  deducting  the  losses) 
shall  go  into  one  common  fund,  and  are  divided.  In  case 
it  is  necessary  to  prove  the  existence  of  a  partnership  at 
law,  all  that  is  necessary  to  show  is  that  there  is  a  common 
profit  fund  for  the  partners. 

Distribution  of  Profits. — It  is  not  essential  that  the 
partners  should  share  the  profits  equally.  They  may  share 
in  any  proportion  that  they  may  agree  upon.  If  no  pro- 
portion has  been  fixed,  the  law  requires  that  they  shall  be 
divided  equally. 

A  community  of  profits  generally  implies  a  community 
of  losses,  in  a  limited  sense. 

Ofclier  Names. — A  partnership  is  sometimes  referred  to 
as  a  house,  a  co  partnership,  but  more  commonly  as  a  firm. 
Partnership  may  be  general  or  special.  \- 
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When  the  persons  composing  the  partnership  arc  referred 
to  individually  each  one  is  called  a  partner. 

Who  May  be  a  Competent  Partner. — Any  person  capa- 
ble of  making  a  legal  contract.  According  to  the  nature  of 
their  agreement,  partners  are  divided  as  follows  : 

1.  Ostensible  partners. 

2.  Silent  partners. 

3.  Limited  partners. 

4.  Nominal  partners. 

An  Ostensible  Partner, — or  as  he  is  frequently  called,  a 
general  partner, — is  one  who  is  known  to  the  public  as  a 
partner.  He  generally  appears  at  the  place  of  business, 
and  takes  an  active  interest  in  the  conduct  of  its  affairs. 
He  is  represented  in  the  firm  name  by  having  his  name 
appear  in  it,  and  in  every  way  advertises  himself  as  a 
partner.  He  is  liable  to  the  creditors,  to  the  amount 
of  his  investment,  and  to  the  extent  of  his  private  estate 
as  well. 

A  Silent  Partner,  also  called  sleeping  or  dorment  part- 
ner, is  one  whose  name  is  not  made  known  to  the  public. 
He  contributes  capital,  and  shares  in  the  profits  of  the  busi- 
ness, but  endeavors  to  avoid  all  responsibility  by  keeping 
his  partnership  a  secret.  He  is  not  represented  in  the  firm 
name  by  anything  more  definite  than  "  Co."  (company) ; 
but  he  is  liable  for  the  debts  of  the  firm,  and  may  be  sued 
for  them  just  the  same  as  the  other  partners — if  his  partner- 
ship is  discovered.  The  reason  for  this  is,  a  silent  partner 
shares  in  the  profits  of  a  business,  which  are  a  part  of  the 
funds  to  which  the  creditors  look  for  payment. 

A  Limited  Partner,  also  known  as  a  special  partner,  is 
one  who  limit"  his  liability  to  a  sum  not  less  than  the 
amount  of  his  investment.  He  must  be  known  as  a  limited 
partner,  and  the  agreement  as  to  his  Umited  liability  must 
be  written  in  the  articles  of  co-partnership  when  the  part- 
nership is  formed,  and  be  so  registered. 
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This  special  or  limited  partner  must  not  have  anythinc; 
to  do  with  the  management  of  the  business,  and  should  take 
no  part  in  the  work.  He  may  give  counsel  to  the  firm,  but 
if  he  takes  any  part  in  its  management  he  makes  himself  a 
general  partner,  and  is  thus  liable  for  all  the  debts  of  the  firm. 

A  Nominal  Partner  is  one  who  has  no  financial  interest 
in  the  business,  but  who  lends  his  name  or  credit  to  it. 
He  is  liable  for  the  firm's  debts,  even  though  he 
should  get  no  profits.  He  is  a  partner  in  name  only.  If 
he  places  himself  in  that  position  by  such  conduct  as  may 
reasonably  lead  others  to  suppose  he  is  a  partner,  and  in- 
duce them  to  trust  the  firm  on  the  belief  in  his  responsi- 
bility, he  is  liable  as  a  partner. 

Rights  and  Duties  of  Partners. — Every  partnership  is 
composed  of  two  or  more  persons,  which  the  law  regards  as 
but  one.  As  to  each  other,  their  rights  and  duties  are 
simply  a  matter  of  agreement ;  at  the  same  time,  however, 
they  can  require  of  each  other  sincere  devotion  and  dili- 
gence to  the  business  of  the  firm.  Hence  if  any  partner  by 
misconduct,  negligence,  fraud  or  drunkenness,  cause  the  firm 
to  suffer  loss,  he  will  be  liable  to  the  other  partners  to  the 
full  extent  of  the  loss.  It  is  the  duty  of  each  partner,  in 
making  sales  and  purchases  for  the  firm,  to  act  for  its 
benefit  alone.  He  has  no  right  to  put  his  own  interests  in 
antagonism  with  those  of  the  partnership. 

Liabilities  of  Partners. — One  of  the  important  princi- 
ples of  partnership  is,  that  the  act  of  one  partner  binds  all, 
so  long  as  he  keeps  within  the  business  of  the  partnership  ; 
outside  of  that  he  cannot  bind  the  firm.  For  instance,  one 
of  a  firm  carrying  on  a  hardware  business  could  not  bind 
the  other  partners  in  the  purchase  of  a  number  of  lots  as  a 
speculation  in  leal  estate  ;  nor  could  he  bind  the  firm  by 
contract  with  a  third  party,  who  knows  that  such  a  contract 
would  perpetrate  a  fraud  on  the  firm,  or  who  knows  that 
the  partner  is  acting  without  authority. 
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Another  equally  important  principle  is,  that  each  partner 
is  liable  to  third  persons  for  the  whole  of  the  partnership 
debts  to  the  full  extent  of  his  own  property.  It  makes  no 
difference  what  private  agreement  there  may  be  between 
partners,  they  cannot  limit  their  responsibility  to  outside 
parties,  except  of  course  as  limited  partners. 

Admission  of  New  Partner. — No  person  can  be  ad- 
mitted into  a  firm  without  the  free  and  full  consent  of  every 
member.  Partnership  is  a  contract,  and  the  principal 
clement  of  every  contract  is  consent. 

The  Firm  Name  may  be  just  what  the  partners  choose, 
and  all  contracts,  notes,  cheques,  drafts,  etc.,  should  be 
made  out  in  the  firm  name.*  The  partners  may  sue  and  be 
sued  by  their  firm  name. 

The  Undertaking. — The  business  of  the  firm  may  be 
any  honest,  lawful  business ;  the  manner  in  which  it  shall 
be  conducted  is  a  matter  of  agreement,  and  may  be  regu- 
lated at  the  pleasure  of  the  parties. 

Agreement  Between  Partners. — Partnership  contracts 
are  formed  as  all  other  contracts,  by  the  agreement  of  the 
parties.  The  contract  between  the  partners  is  called  the 
"articles  of  co-partnership,''  "partnership  deed,"  etc.  It 
may  be  in  express  words,  or  by  persons  simply  engaging 
in  business  together,  without  any  definite  stipulations.  The 
agreement  is  therefore — 

1.  Implied. 

j  I.  Oral  contract. 

2.  Express  -,  2.  Written  simple  contract. 

(  3.  Written  sealed  contract. 

Rights  of  Partners  Against  Each  Other. — A  partner 
often  has  the  apparent  authority  to  do  a  thing  that  he  has 
not  the  right  to  do.     Thus :    Several  persons  may  agree 

*If  a  partner  makes  a  note  and  signs  it  with  liis  own  name  and  liis  partner's 
nani(!  as  a  joint  and  several  note,  it  does  not  bind  his  partner,  for  liu  lisul  no 
autliority  to  make  sucli  a  note. 
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among  tlicnisclvps  that  each  shall  attend  to  a  certain  part 
of  the  business ;  notwithstanding  the  agreement,  any  part- 
ner may  do  an  act  outside  of  his  agreement  and  bind  the 
firm,  but  if  loss  is  incu'.rcd,  he  will  be  liable  to  the  other 
partners  for  it. 

The  articles  should  contain  : 

1.  The  description  of  the  parties  and  the  firm  name 

2.  The  nature  of  the.  business  and  the  place  where  it  is  to 
be  carried  on.     This  's  called  the  undertaking. 

3.  The  investment  of  each  partner,  and  the  mode  of 
dividing  profits. 

4.  The  date  of  commencement,  and  duration  of  the 
partnership. 

5.  Limitations  of  powers  of  partners,  and  their  duties  to 
one  another. 

6  Provisions  for  keeping  accounts,  and  settlement  of 
partnership  affairs. 

7.  Provisions  for  dissolution  and  final  adjustment. 

8.  Provisions  for  settlement  in  case  of  the  death  or  inca- 
pacity of  a  partner. 

9.  Provisions  for  signing  the  firm's  name.  • 

Besides  these  there  are  various  other  provisions  which 
could  be  profitably  incorporated  into  the  partnership  con- 
tract, such  as  :  None  of  the  partners  should  be  a  candidate 
for  a  municipal  office,  or  an  active  political  partizan,  with- 
out the  consent  of  the  firm :  also  that  no  partner  should 
indorse,  accept  paper,  or  sign  notes  for  others,  or  become 
bail  or  security  for  any  person  without  consent  of  the  firm  ; 
or  to  engage  in  any  other  business  that  would  require  in- 
vestment, and  possibly  incur  loss 

A  Precaution. — Although  the  law  does  not  require  it, 
every  partnership  agreement  should  be  reduced  to  writing, 
with  a  great  deal  of  deliberation  and  caution.  It  also 
should  be  signed,  sealed  and  witnessed,  which  gives  it  still 
greater  sanctity.  , ;    "'^ 
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Piirtnorship  Notes. — When  one  of  a  firm  makes  a  note, 
or  indorses  or  accepts  a  bill  of  exchange,  in  the  name  of  the 
firm,  and  apparently  in  the  due  course  of  business,  the  act 
shall  be  deemed  that  of  partnership  ;  especially  when  the 
bill  or  note  has  passed  into  the  hands  of  a  bona  fide  holder. 

The  person  who,  in  good  faith,  receives  a  bill  or  note  by 
indorsement  from  one  of  several  partners,  is  not  bound  to 
apply  to  each  of  the  others  to  ascertain  if  he  assented  to 
such  indorsement.  In  the  absence  of  all  fraud  on  the  part 
of  the  indorsee,  the  act  will  bind  the  firm  ;  nor  is  the  fact 
changed  because  the  partner  making  the  indorsement  over- 
stepped the  authority  given  him  in  the  articles  of  co- 
partnership, unless  the  indorsee  knew  that  the  same  was 
done  in  fraud  of  the  firm.  If  he  knew  this  he  could  not 
hold  the  other  partners. 

When  one  party  accepts  a  bill  contrary  to  the  articles  of 
agreement,  and  in  fraud  of  the  rest,  the  holder  cannot 
recover,  even  if  ignorant  of  the  fraud,  unless  he  shows  that 
he  gave  value  for  it. 

The  note  of  a  firm  is  deemed  by  merchants  to  have  been 
given  in  the  fair  legitimate  course  of  the  partnership  busi- 
ness ;  and  consequently  the  partner  objecting  to  be  made 
liable  is  bound  to  make  out  a  case  that  will  exonerate  him. 

The  rule  is  that  partners  may  bind  each  other,  only  in 
matters  which  relates  to  the  business  of  the  firm  ;  outside  of 
this,  neither  partner  can  bind  the  firm  ;  yet  if  a  note  be 
made  by  one  of  a  firm,  in  the  firm  name,  out  of  the  usual 
course  of  business,  and  then  transferred  to  a  bona  fide 
holder,  all  the  partners  are  responsible  on  the  note.  The 
reason  is  this — the  law,  in  order  to  preserve  the  negotiability 
of  the  instrument,  holds  the  members  of  a  firm,  who  have 
the  best  means  of  knowing  whether  their  associates  be 
trustworthy. 

Signingr  as  Surety. — The  rule  is  general  that  one  mem 
ber  of  a  partnership  cannot  bind  his  co-partners  by  signing 
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notes  or  accepting  or  indorsing  bills,  in  the  firm  name  as 
surety,  or  for  the  accommodation  of  others.  Tiic  law  docs 
not  presume  the  lending  of  notes  and  making  accommoda- 
tion indorsements  to  be  within  the  scope  of  ordinary  part- 
nership.    It  is  the  contract  of  the  partner,  not  of  the  firm. 

Non-Tradlnsr  Firnii. — Firms  that  are  not  trading  firms, 
such  as  law  firms,  do  not  come  under  the  partnership  laws. 
They  cannot  give  a  note  as  a  firm.  They  may  sign  it,  but 
it  is  only  a  joint  and  several  note,  the  same  as  though  they 
were  not  associated  in  a  partnership. 

Profits  Paid  as  Salary. —  It  is  customary  to  give  a  chief 
clerk  or  bookkeeper  a  percentage  of  the  profits  of  a  busi- 
ness as  a  salary.  It  is  the  only  instance  where  a  person 
may  share  the  profits  of  a  business  without  being  liable  as 
a  partner  and  in  order  to  protect  him  from  liability  for  the 
firm's  debts  there  must  be  a  definite  contract  to  that  effect. 

Registration  of  Partnersliip. — In  accordance  with  the 
Revised  Statutes  of  Ontario,  every  partnership  must  be 
duly  registered  at  the  County  Registry  office  in  the  county 
in  which  the  business  is  conducted.     The  Statute  provides  : 

1.  That  a  declaration  setting  forth  all  the  names  of  the 
partners,  the  firm-name,  etc.,  be  registered  in  the  County 
Registry  office,  where  the  firm's  business  is  to  be  carried  on. 

2.  That  any  individual  who  wishes  to  add  *'  &  Co."  to  his 
name,  or  to  use  any  special  name  other  than  his  own,  must 
register  a  declaration  to  that  effect. 

3.  Such  registration  must  be  made  within  six  months 
after  the  formation  of  the  partnership. 

4.  In  case  of  neglect  to  register  a  declaration  of  partner- 
ship the  firm  will  be  subject  to  a  fine  of  $100,  half  of  which 
will  go  to  the  Crown  and  the  other  half  to  the  informant. 

Form  of  R-  gist  rat  ion. — The  following  is  a  form  of 
partnership  declaration  for  registering  in  the  County  Re- 
gistry office  in  compliance  with  the  Revised  Statutes  of 
Ontario,  Cap.  130 : 
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Trovince  of  Ontario,      ) 
County  of  Wcntworth.  \ 

Wc,  John  H.  Hrown,  Wm.  Henderson  and  Henry  Smith, 
of  the  city  of  Hamilton,  in  the  County  of  Wentworth, 
Province  of  Ontario,  do  hereby  certify  : 

1.  That  we  have  carried  on  and  intend  to  carry  on  a 
general  wliolesale  and  retail  drug  business,  under  the  name 
and  firm  of  Brown,  Henderson  &  Co. 

2.  That  the  partnership  has  subsisted  since  the  1st  day 
of  September,  1897. 

3.  That  we  are  and  have  been  since  the  said  date  the 
only  members  of  the  said  partnership. 

Witnessed  our  hands  this  I  John  H.  Brown, 
1st  day   of  October,     n  William  Hender 
A.    D.   1897.  (  Henry  Smith. 
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Authority  of  Each  Partner. — The  authority  that  the 
law  gives  to  each  member  of  a  firm  is  very  great.  Each 
member  is  a  general  agent  of  the  entire  firm  and  he  may 
bind  the  firm  in  any  transaction  that  he  makes  within  the 
usual  business  of  the  firm. 

He  may  borrow,  loan,  make  promissory  notes,  indorse, 
make  an  assignment  and  may  sell  the  whole  stock  of  the 
business. 

He  cannot,  however,  bind  the  firm  to  a  guarantee,  or 
cannot  bind  it  by  giving  the  firm's  note  in  payment  of  his 
own  personal  debts  unless  he  be  given  authority  to  do  so, 
or  unless  the  act  is  afterwards  ratified  by  the  firm. 

Partners  cannot  sue  the  firm  or  one  another  for  an  ad- 
justment of  their  partnership  affairs.  Such  an  act  would  in 
reality  be  suing  himself,  as  the  firm  does  not  exist  without 
him.  It  would  also  have  the  effect  of  dissolving  the  part- 
nership. 

A  partner  though  can  sue  his  co-partner  for  money  ad- 
vanced before  the  partnership  was  formed,  although   the 
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money  was  loaned  for  the  purpose  of  forming   the  partner- 
ship. 

When  the  same  person  is  a  partner  in  two  different  firms 
one  of  the  firms  cannot  sue  the  other,  for  this  would  make 
the  same  person  both  plaintiff  and  defendant. 

Llabilitlog  in  Oase  of  Insolvency. — In  case  a  partner- 
shii>  becomes  insolvent,  the  entire  partnership  property 
would  be  taken  first  to  satisfy  the  firm's  debts.  If  a  por- 
tion of  the  debts  remained  unsatisfied,  the  private  property 
of  the  partners  outside  of  the  concern  would  (subject  to  the 
priority  of  private  creditors)  be  taken  until  the  debts  were 
fully  satisfied,  if  enough  could  be  found  to  satisfy  them,  if 
not  it  would  apply  upon  them. 

The  exception  to  this  is  in  the  c-^se  of  a  limited  or  spe- 
cial partner,  who  ;e  liability  would  be  no  greater  than  the 
cap'tal  he  invested.  In  case  he  had  drawn  out  any  part  of 
his  capital  he  would  be  liable  for  the  amount  withdrawn. 

DISSOLUTION    OF    IVViriNEKSIIir, 

Duration. — The  deration  of  a  partnership  is  entirely  a 
matter  of  a^M'coment,  if  the  pi. tics  choose  to  make  it  so. 
Hence  if  a  limit  is  fixed  for  the  dnrat^ion,  it  will  be  pre- 
sumed to  continue  until  such  peiiod  his  elapsed. 

A  Partnerstiip  at  Will. — When  no  limit  has  been  fixed 
for  the  duration  of  the  partnership,  it  may  be  dissolved  at 
the  pleasure  of  one  or  more  of  the  partners,  such  a  partner- 
ship is  called  a  partncrsldp  at  ivill. 

Dissolution. — A  partnership  may  be  dissolved  in  any- 
one of  the  following  ways  ; 

1.  At  any  time  by  the  mutual  consent  of  the  pnrtnc  s. 

2.  By  expiration  of  the  time  for  which  the  partnership 
was  formed. 

3.  By  completion  of  the  business  for  which  it  was  formed. 

4.  j)>  sale  of  a  partners'  interest. 
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5.  By  death  or  incapacity  of  a  i)artiicr — unless  provided 
for  the  articles  of  co-partnership. 

6.  The  bankruptcy  of  a  partner. 

7.  By  decree  of  court. 

Dissolution  by  Mutual  Oonsont.— Of  course  the  part- 
ners can  by  mutual  agreement  dissolve  the  partnership  at 
any  time,  even  though  they  have  made  a  contract  for  a  de- 
finite period.  It  must  be  with  the  consent  of  all  the  part- 
ners and  if  the  partnership  contract  is  under  seal,  the  agree- 
ment for  dissolution  should  also  be  under  seal. 

By  Expiration  of  Time. — When  the  partnership  has 
been  formed  for  a  definite  period  (such  as  one  year,  two 
years,  five  years,  etc.)  and  that  time  has  elapsed,  the  part- 
nership stands  dissolved. 

By  Completion  of  the  Work. — If  a  partnership  has 
been  formed  for  a  certain  purpose  and  that  end  is  realized, 
the  partnership  ceases,  so  far  as  the  partners  are  concerned. 
Thus  where  A  &  B  form  a  partnership  to  build  a  bridge, 
the  partnership  is  completed  as  soon  as  the  bridge  is  com 
pleted. 

Sale  of  Partners  Interests. — When  one  partner  assigns 
or  sells  his  interest,  it  dissolves  the  partnership,  and  the 
purchaser  cannot  become  a  member  of  the  partnership. 

The  rule  seems  to  be  that  a  partner  may  sell  his  interest 
in  the  business  at  any  time.  But  if  he  has  entered  into  the 
partnership  for  a  certain  period  and  that  period  has  not 
elapsed,  he  may  be  held  liable  to  the  other  partners  for  sell- 
ing his  interest,  which  really  amounts  to  a  breach  of  his 
contract  with  the  partners. 

Death  of  a  Partner. — The  death  of  any  partner  of  a 
firm  at  once  dissolves  the  partnership,  and  the  heirs  of  the 
deceased  do  not  become  partners. 

It  is  competent,  however,  for  the  parties  to  vary  this 
general  result  of  law  by   an   express   agreement   that   the 
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death  of  one  shall  not  operate  as  a  dissolution.  The  same 
is  true  in  case  of  insanity,  etc.  of  a  partner. 

Bankruptcy. — As  soon  as  one  of  the  partners  of  a  firm 
has  been  declared  a  bankrupt,  the  partnership  is  dissolved. 

This  is  true  because  all  the  property  of  the  bankrupt  goes 
at  once  into  the  hands  of  the  assignee. 

Decree  of  Court;. — There  are  conditions  or  circumstan- 
ces which,  within  themselves,  do  not  dissolve  a  partnership, 
but  may  be  sufficient  Ceiuze  for  a  court  to  decree  or  declare 
il  dissolved  when  the  complaint  is  made  by  one  or  more  of 
the  partners  who  desire  it  dissolved.  This  may  be  done 
for  the  benefit  of  one  member  and  against  the  desire  of  the 
rest.  Thus,  the  insanity  of  a  partner  does  not  in  itself  dis- 
solve the  partnership,  but  is  sufficient  ground  for  dissolution 
by  a  court. 

It   may   also  be   dissolved    by  judicial   decree  when  it 
appears  that  the  business  is  impracticable,  or  that  it  is  found 
ed  upon  wrong  principles  ;  as,  where  a  partnership  was  for 
manufacturing  steel  by  a  new  invention,  and  it  was  found 
after  trial  to  be  impracticable. 

If  there  be  gross  misconduct  of  a  partner,  or  abuse  of 
good  faith  between  them,  the  partnership  may  be  declared 
dissolved. 

Rights  and  Powers  of  Partners  after  Dissolution. — 

In  case  of  dissolution,  occasioned  by  death,  bankruptcy  or 
by  law,  the  power  of  one  partner  to  bind  the  firm  ceases  ; 
he  could  not  now  renew  a  partnership  note,  nor  accept  a 
draft  drawn  on  the  firm  so  as  to  bind  it ;  he  can  impose  no 
new  obligation,  the  partnership  has  ended. 

But  he  can  collect  and  receive  payments  due  the  firm,  and 
adjust  and  liquidate  accounts.  The  ordinary  rule  is  that 
upon  the  dissolution  of  a  partnership  by  death,  the  surviv- 
ing partners  are  entitled  to  close  up  the  affairs  of  the  firm. 
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In  Settling^  np  the  Affairs  of  a  Firm  each  Partner — 

unless  there  is  some  agreement  to  the  contrary,  has  the 
right  to  collect  and  receive  moneys  due  the  firm,  to  give  re- 
ceipts for  the  same  and  to  adjust  unsettled  accounts.  But 
no  partner  has  a  right  to  any  share  in  the  partnership  pro- 
perty, until  the  debts  of  the  business  are  first  settled.  Then 
he  can  claim  his  share  of  the  remaining  partnership  funds. 


Notice  of  Dissolution. — Upon  the  dissolution  of  a  part- 
nership or  the  withdrawal  of  any  of  the  partners,  public 
notice  must  be  given.  **This  notice  is  necessary  to  protect 
the  retiring  partner  or  partners  from  continued  responsi- 
bility ;  it  should  be  given  to  all  persons  dealing  regularly 
with  the  firm,  either  verbally,  or  by  letter  or  circular  sent 
by  mail.  To  the  business  world  in  general,  a  publication 
in  the  newspapers  is  necessary,  both  in  the  Ijcal  papers 
where  the  business  has  been  carried  on,  and  in  the  Ontario 
Gazette  when  the  business  has  been  conducted  in  Ontario, 
and  for  persons  whose  business  has  extended  to  the  other 
Provinces  notice  must  be  given  in  the  Catiada  Gazette. 

Liabilities  of  a  Retiring  Partner. — When  a  partner  re- 
tires from  a  firm  his  liability  to  outside  parties  does  not 
necessarily  cease.  He  is  still  liable  for  all  debts  contracted 
by  the  firm  while  he  was  a  member  of  it.  He  should  there- 
fore see  that  all  the  debts  are  fully  paid,  unless  the  creditor 
agrees  to  accept  the  new  firm  for  the  debt,  and  thus  release 
him. 
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Registration  of  Notice  of  Dissolution. — A  retiring 
partner  in  order  to  protect  himself  from  the  future  liabilities 
of  a  firm  must  in  addition  to  the  notices  and  advertisements 
already  mentioned  register  a  declaration  of  the  dissolution 
at  the  County  Registry  Office. 

The  following  is  a  suitable  form  for  placing  in  the  Regis- 
try Office  : 
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Province  of  Ontario,      ) 
County  of  Wentworth.  J 

I,  John  H.  Brown,  formerly  a  mcmbei"  of  the  firm  of 
Brown,  Henderson  &  Co.,  carrying  on  a  wholesale  and  re- 
tail drug  business  in  the  city  of  Hamilton,  under  the  firm 
name  of  Brown  &  Henderson,  do  hereby  certify  that  the 
said  partnership  was  on  the  first  day  of  June  last  dissolved. 

Witness  my  hand  this  3rd  day  of  June,  1897. 

,   .      John  H.  Brown. 
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REVIEW  QUESTIONS. 

On  Pautn;':u.ship. 

1 — What  is  a  partnei'sliip  V 

2— How  may  jmrtners  contribute? 

3 — What  is  the  most  essential  element  in  a  ])artnership  con- 
tract ? 

d— How  are  profits  distributed  V 

5— How  shall  they  share  when  nothing  has  been  said  about 
the  matter  ? 

G— How  are  partnerships  formed  ? 

7— Who  may  enter  into  partnership  V 

8— Partners  are  of  how  many  kinds?    Name  them  ? 

n  — What  is  an  ostensible  partner  ? 
10  -  What  is  a  nominal  partner  ? 
11 — What  is  a  silent  partner? 
12— Who  is  a  limited  jmrtner? 

13— State  the  law  in  regard  to  the  liability  of  a  nominal  part- 
ner. 

1 1— Do  silent  partners  share  in  the  profits  of  the  firm  ? 
15— State  the  law  in  regard  to  them  and  the  reasons. 

Partners,  Their  Rights  and  Duties. 

16— How  many  persons  in  every  partnership  ? 
17  —How  does  the  law  regard  them  ? 
18— As  to  each  other  what  ai'e  their  rights  and  duties? 
19— In  buying,  selling,  what  is  the  duty  of  each  partner? 
20— State  one  of  the  important  principles  of  partnershi]),  in  re- 
gard to  tlie  acts  of  partners.    Explain  it. 
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21— For  wliat  amount  of  tlie  partnerslup  debts  is  eaoli  partii'  r 
liable? 

22— How  will  the  partner's  private  agreement  affect  the  pbo  ,e 
principle? 

23— Can  a  new  partner  be  admitted  into  the  firm  on  the  con- 
sent of  one  partner  V 

21— What  shall  the  firm  name  be? 

25— Can  partners  sue  and  be  sued  in  the  firm  name? 

2<)— WJiat  is  meant  by  subject  matter? 

27— Can  a  partner  i)ut  his  own  and  his  partner's  name  to  a  joint 
and  several  note,  and  bind  his  partner?    (See  foot  note.) 

23— What  is  implied  in  every  partnership? 

2n—Is  it  necessary  that  every  partner  bring  money  into  the 
iirm  ?    Explain. 

Partnership  Notes. 
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30— When  one  partner  makes  a  note  or  accepts  a  bill  in  the  firm 
name,  what  shall  the  act  be  deemed  ? 

31 — When  is  this  especially  true  ? 

32— Is  the  one  who  receives  in  good  faith  a  bill  or  note  bound 
to  ask  each  partner  if  he  assented  to  sucli  indorsement? 

33— If  an  acceptance  has  been  made  by  one  partner  contrarj'  to 
the  articles  of  agreement,  can  the  holder  recover  ? 

31— How  do  merchants  regard  the  firm  note  ? 

35— In  what  only  can  partners  bind  the  firm  ? 

3G— State  the  exception  in  regard  to  note  made  by  one  partner 
out  of  the  regular  course  of  business.    Give  the  reason  why. 

37— Can  one  partner  bind  the  firm  by  signing  as  surety,  or  for 
the  accommodation  of  others  ?    Why  not  ?    Whose  contract  is  it  ? 

Articles  (     Co-partnership. 

38— What  is  meant  by  the  articles  of  co-partnership  ? 

39— How  may  it  be  made  ?    How  should  it  be  made  ? 

40— What  rights  have  partners  against  each  otlier? 

41 — What  should  the  articles  of  co-partnership  contain  ? 

42 — Mention  some  of  the  important  provisions  that  may  be  in- 
corporated in  the  articles  ? 

43 — What  are  non-trading  firms  ? 

44 — Can  they  give  a  note  in  tlic  partnership  name  ? 

45 — Is  there  any  exception  to  the  law  that  a  person  participat- 
ing in  the  profits  of  a  business,  is  liable  for  its  debts?    Ex[)lain  ? 

4G — When  and  where  should  a  partnership  be  registered? 

47— What  is  the  penalty  for  neglecting  to  register  ?  ^' 
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48— What  are  the  liabilities  of  retiring  partners  V 

49  —How  may  a  partnership  be  dissolved  ? 

50— Would  the  act  of  assignment  make  the  assignee  a  partner  ? 
Why  not  ? 

51— In  case  of  dissolution  what  power  of  the  partner  ceases? 

52— What  is  the  rule  in  regard  to  dissolution  caused  by  the 
death  of  one  partner  ? 

53— In  settling  up  the  firm  affaii's  what  right  does  each  partner 
have? 

51— What  right  is  it  he  does  not  have? 

55— What  notice  must  be  given  upon  the  dissolution  of  a  firm  ? 

50 —How  may  this  be  done  ? 
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Joint  Stock  Oorapanies. — Are  corporations  under  a 
general  or  special  act  of  the  Legislature,  for  the  purpose  of 
promoting  personal  or  public  interests.  The  object  to  be 
secured  by  these  companies  is  similar  to  that  of  simple 
partnership.  The  partners  (or  shareholders)  of  a  joint 
stock  company,  however,  are  only  liable  to  their  creditors  to 
the  extent  of  their  subscribed  capital,  whereas  general  part- 
ners in  a  business,  as  already  stated,  are  liable  to  their 
creditors  to  the  full  extent  of  their  property,  whether  in- 
vested in  the  business  or  not. 

The  incorporation  of  a  joint  stock  company  may  be  ef- 
fected either  under  Dominion  or  Provincial  Legislation. 

Under  the  Dominion  Legislation  it  may  be  either  by 
special  Act  of  Parliament  or  by  Letters  Patent  under  the 
Joint  Stock  Companies*  Act  Banking,  railway,  telegraph, 
telephone  and  insurance  companies  must  be  incorporated 
by  special  act,  as  the  powers  they  seek  are  so  extensive 
that  special  legislation  is  necessary  to  determine  their  limit 

Under  the  Ontario  Legislature  incorporation  is  secured 
under  the  Joint  Stock  Companies'  Letters  Patent  Act, 
found  on  page  1,443  of  the  Revised  Statutes  of  Ontario  for 
1887,  or  by  special  act. 

How  Created. — Joint  stock  companies  are  the  creation 
of  a  legislative  body,  and  the  body  that  gives  them  power 
to  do  business  likewise  makes  laws  for  their  government 
The  following  is  a  short  summary  of  such  laws  as  they  af- 
fect Joint  Stock  Companies  in  Canada  : 
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There  must  be  at  least  five  members  before  they  can  be- 
come incorporated.  The  officers  at  the  beginning  are 
called  provisional  directors.  When  organization  is  com- 
plete regular  officers  are  appointed. 

Officers  should  be  elected  once  a  year  at  a  general  meet- 
ing of  Stockholders. 

A  general  statement  of  the  affairs  should  be  submitted  to 
the  Shareholders  once  a  year  at  least. 

The  Company  must  report  to  the  Government  that  in- 
corporated it  at  least  once  a  year,  and  oftener,  if  required. 

Advantages  of  Incorporation  are  many,  the  following 
of  which  are  chief  ; 

1.  The  business  can  be  conducted  on  a  much  more  ex- 
tensive scale,  as  many  more  people  can  be  interested  in  it 
than  would  be  possible  in  an  ordinary  partnership. 

2.  The  liability  of  shareholders  is  limited  to  the  amount 
of  stock  they  hold,  an  advantage  of  great  consideration 
when  compared  with  the  dangers  of  partnership. 

3.  Property  in  the  business  is  more  easily  transferred 
than  in  partnership.  Paid  up  stock  may  be  sold  at  any 
time. 

4.  A  business  under  corporate  powers  possesses  an  ele- 
ment of  permanency  not  found  in  an  individual  or  partner- 
ship business.  The  death  of  any  of  the  stockholders  does 
not  call  for  a  dissolution,  as  it  would  in  a  partnership,  but 
the  heirs  succeed  to  the  shares  and  the  business  is  un- 
changed. 

5.  Employees  can  be  interested  in  the  business  and  thus 
rendered  permanent,  and  their  services  more  valuable. 

How  to  Form  a  Company. — The  first  thing  to  be  done 
is  to  open  the  Stock  Book,  in  which  the  subscribers  enter 
their  names  for  the  number  of  shares  they  wish  to  take. 

When  one-half  the  proposed  amount  of  stock  has  been 
subscribed  and  ten  per  cent,  thereof  paid  in,  then  the  appli- 
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cation  may  be  made  for  letters  patent.  If  under  Provincial 
legislation,  application  should  be  made  "  To  the  Honorable 
Provincial  Secretary,'*  Toronto,  and  no  fixed  amount  is  re- 
quired to  be  paid  in.  If  it  is  under  Dominic.i  legislation, 
application  should  be  made  "  To  the  Honorable  Secretary 
of  State,"  Ottawa. 

Advertisinsr  Their  Intention. — Before  the  application 
can  be  made  for  incorporation  the  applicants  must  publish 
in  the  0?itario  Gazette  or  the  Canada  Gazette,  as  the  case 
may  be,  for  four  consecutive  numbers,  their  intention  to 
apply  for  the  same,  giving  the  proposed  name  of  the  com- 
pany, its  purposes,  amount  of  capital,  number  of  shares, 
place  of  business,  name,  address  and  calling  of  the  appli- 
cants and  the  names  of  the  Provisional  Directors. 

The  Petition. — It  is  about  the  first  thing  done,  either  by 
the  solicitor  or  any  person  who  may  be  doing  the  official 
correspondence,  to  communicate  with  the  Provincial  Secre- 
tary of  State,  concerning  the  formation  of  the  company, 
and  who  will  forward  the  necessary  instructions  and  also  a 
blank  petition  for  the  signatures  of  the  applicants. 

Then  this  petition  is  duly  filled  out  according  to  the  in- 
structions and  forwarded  to  the  Provincial  Secretary,  or  to 
the  Secretary  of  State,  as  the  case  may  be,  accompanied  by 
the  Government  fee,  affidavits,  etc.  Upon  receipt  of  this, 
notice  will  be  immediately  given  in  the  Official  GdiZette  of 
the  issue  of  letters  patent,  when  the  parties  named  therein 
and  their  successors  become  a  body  corporate  and  politic 
by  the  name  mentioned  in  the  same. 

If  the  proposed  company  is  of  such  a  nature  as  to  re- 
quire considerable  advertising  in  order  to  create  interest 
enough  to  sell  the  stock,  then  a  prospectus  would  be  issued 
first  of  all,  setting  forth  the  name  of  the  company,  where  it 
is  to  be  located,  amount  of  capital,  the  number  of  shares  in- 
to which  it  is  to  be  divided,  etc. 
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The  name  of  the  company  must  not  be  the  same,  or  even 
similar  to  that  of  any  other  company,  whether  incorporated 
or  not. 

Board  of  Directors. — The  directors  are  appointed  by 
vote  of  the  stockholders  each  year,  and  the  directors  have 
the  whole  management  of  the  business  during  their  term. 

BookH  to  be  Kept. — The  law  requires  certain  books  to 
be  kept,  giving  the  names  of  the  stockholders  and  the 
shares  owned  by  each,  the  amounts  paid  in  on  stock,  the 
names  and  addresses  of  the  directors. 

These  books  are  always  to  be  open  for  inspection  by 
creditors  or  the  public  in  general. 

Unpaid  Stock. — Stock  tha*  has  been  subscribed  for  but 
not  paid  up  stands  as  a  resource,  and  is  a  security  to  the 
public. 

Limited  Liability. — In  stock  companies  a  shareholder 
is  only  liable  to  creditors  to  the  amount  of  stock  he  has 
subscribed  for.  If  that  has  been  paid  he  is  not  liable  to 
creditors  for  anything  in  case  of  bankruptcy  of  the  com- 
pany. 

Double  Liability  applies  only  to  chattered  banks.  A 
stockholder  in  a  chartered  bank  is  liable  to  creditors  for 
double  the  amount  of  stock  he  subscribed  for. 

If  it  has  all  been  paid  up,  and  the  bank  fails,  he  is  liable 
to  be  called  upon  for  just  that  much  more.  If  the  stock  has 
not  all  been  paid  up,  he  will  have  to  pay  the  balance,  and 
then  another  sum  of  same  amount  as  the  stock  he  owned. 

Transfer  of  Stock. — Shares  in  a  stock  company  are  pei 
sonal  property.      They  may  be  sold  or  transferred  if  they 
have  been  paid  up.       If  they  are  not  all  paid  up  they  can 
only  be  sold  by  the  consent  of  the  directors. 

Dividends  can  only  be  paid  out  of  the  profits.  If  there 
has  not  been  a  profit  over  the  running  expenses,  no  divi- 
dend can  be  declared,  for  if  the  officers  were  to  declare  a 
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dividend  out  of  the  capital,  they  would  make  themselves 
personally  liable  in  case  the  company  went  into  liquidation. 

Liabilities  of  Oompanies. — They  may  be  fined  or  as- 
sessed for  damages,  but.  of  course,  cannot  be  imprisoned, 
because  there  is  no  personality. 

The  Word  Limited  must  be  affixed  to  their  sign  on  the 
front  of  the  building,  and  whenever  the  name  of  the  com- 
pany appears  in  advertisements,  in  their  contracts,  on  their 
letter  heads  and  accounts,  etc.  If  this  is  not  done  a  pen- 
alty of  $20  per  day  is  required  by  law  for  every  day  it  is 
neglected. 

This  word  '*  limited  "  indicates  to  the  public  the  nature 
of  the  firm  they  are  dealing  with,  the  limited  liability  of 
the  stockholders,  hence  the  rigor  of  the  law  in  requiring  it 
to  be  ever  present  with  the  company's  name. 


REVIEW    QUESTIONS. 

Joint  Stock  Companies. 

1— What  is  a  joint  stock  company? 

2 — How  is  it  formed?    Distinguish  between  a  joint  stock  com- 
pany and  a  partnership  ? 

3 — How  and  from  whom  does  a  joint  stock  company  obtain  its 
charter  ? 

4 — What  are  the  advantages  of  incorporation  ? 
5— What  are  the  necessary  steps  to  form  a  joint  stock  com- 
pany ? 

G-  Who  are  the  directors  ?    What  duties  do  they  perform  ? 
7— What  books  are  required  to  be  kept  by  law  ? 
8— To  what  extent  are  stockholders  liable  for  the  debts  of  ihe 
company? 

9— What  is  double  liability  and  stockholders  for  ?    What  busi- 
ness are  subject  to  it  ? 

10— Can  stock  be  transferred  and  how  ? 
11  —Out  of  what  must  dividends  be  paid  ? 
12— What  are  the  liabilities  of  companies? 
13— What  does  the  word  "  limited  "  indicate? 
14— What  use  must  be  made  of  it  ? 

15 — What  is  the  penalty  for  neglect  to  use  the  word  limited  in 
their  advertisement  ? 


■'<(!! 


m 


eORPORATIONS. 


Doflnition. — A  corporation  is  an  association  consisting; 
of  individuals  having  certain  legal  capacities  and  corporate 
powers  authorized  by  law  It  is  said  to  be  an  artificial  per- 
son* having  all  the  qualifications  that  an  individal  or  nat- 
ural person  has,  except  that  it  cannot  be  punished  by  im- 
prisonment. 

Inportance  and  Object. — Corporations  have  already 
become  very  numerous  in  this  count 'v,  and  they  arc  multi- 
plying rapidly  from  year  to  year.  They  were  formerly 
confined  largely  to  such  business  as  banking,  insurance,  ex- 
press and  railway  transportation,  but  recently  they  arc  tak- 
ing the  place  of  individual  enterprises  in  mining,  manufac- 
turing and  trade  ;  and  when  the  additional  fact  of  the  en- 
ormous capital  they  represent  and  the  power  they  wield  are 
considered,  the  importance  of  the  subject  is  sufficiently  in- 
dicated. To  carry  on  the  immense  business  enterprises  of 
to-day  requires  a  larger  capital  than  can  usually  be  fur- 
nished by  single  individuals,  and  corporations  arc  organ- 
ized to  meet  this  need. 

Oorporate  Powers. — Every  corporation  has  certain  pow- 
ers, the  most  important  of  which  arc  as  follows  : 

I.  Perpetual  succession,  which  means  that  it  is  not  dis- 
solved like  a  partnership  may  be,  by  the  death  or  retire- 
ment of  a  member  or  the  admission  of  a  new  member.  This 
is  the  first  essential  of  its  existence. 

*By  an  artiflcijil  perstin,  it  meant  au  assooiatiou  of  natural  persons  or  indi-    • 
viduals,  who  are  considered  and  treated  in  law  as  forniinj,'  a  new  and  distinct    \ 
body  or  individual.    These  natural  persons  are  its  corporators  or  stoc-kholders. 
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2.  It  has  powers  to  sue  and  be  sued. 

3.  It  may  enter  into  all  the  contracts  that  a  natural  per- 
son or  individual  can,  if  within  the  limits  of  its  charter  or 
act  of  incorporation. 

4.  It  may  make  and  use  a  corporate  seal. 

5.  It  may  purchase,  hold  and  convey  property. 

6.  It  can  appoint  officers  and  agents. 

7.  It  may  make  by-laws  for  its  own  government. 

Kinds  of  Oorporations. — They  are  divided  into  : 

1.  Public  and  municipal. 

2.  Ecclesiastical. 

3.  Eleemosynary. 

4.  Private. 

Public  Corporations  are  those  that  arc  created  by  the 
Government  for  political  or  municipal  purposes  ;  cities, 
towns  and  villages  are  familiar  illustrations  of  this  class  of 
corporations.  They  are  given  the  power  to  legislate  within 
certain  limits.  They  may  pass  laws  or  by-laws,  as  they 
are  u.sually  called,  for  local  purposes,  such  as  improving 
streets,  building  bridges  and  sewers,  regulating  the  sale  of 
food  products  and  the  like.  Such  by-laws  have  the  same 
force  as  statutes,  but  the  power  to  make  such  local  laws  is 
subject  to  the  control  of  the  legislature.  By  the  statutes  of 
most,  if  not  all  provinces,  counties,  towns  and  school  dis- 
tricts have  corporate  attributes.  They  may  take  and  hold 
property,  and  may  sue  and  are  liable  to  be  sued,  in  their 
corporate  capacity.  While  they  have  some  of  the  powers 
and  privileges  of  corporations  they  differ  from  them  greatly 
in  other  respects.  They  are,  therefore,  called  quasi  corpora- 
tions, which  means,  as  if,  or  in  a  manner,  corporations. 

Ecclesiastical  Oorporations  ate  tho  e  formed  for  the 
purpose  of  managing  and  caring  for  tiie  property  of 
churches  and  congregations  and  the  regulation  of  its  doc- 
trines. 
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BleomoHynary  Oorporatlont  arc  those  forincci  for  chari 
tabic  purposes,  such  as  assisting  the  needy  by  way  of  alms, 
education  or  otherwise  and  caring  for  the  sick  and  disabled. 
This  includes  hospitals  and  other  charitable  institutions, 
such  as  orphan's  homes,  etc.,  organized  for  the  purpose  of 
dispensing  alms. 

Olvll  Oorporations. — These  include  all  those  organized 
for  purposes  other  than  charitable,  and  therefore  comprise 
all,  or  nearly  all,  business  corporations.  They  are  either 
public  or  private. 

Private  OorporationM  are  those  established  or  founded 
by  private  enterprise,  and  this  is  true  even  though  the  pur- 
poses and  operation  of  such  corporations  partake  of  a  pub- 
lic nature.  For  example,  banks,  insurance  companies  and 
railroads  doing  business  of  a  public  nature,  are  private  cor- 
porations. 

Dlggolution. — There  are  several  ways  in  which  corpora- 
tions may  be  dissolved.  The  following  are  the  ordinary 
methods,  though  they  are  not  all  applicable,  as  we  shall 
see,  to  every  corporation.  They  are  (i)  by  limitation,  (2) 
by  act  of  the  legislature,  (3)  by  surrender  of  their  rights  to 
the  government,  and  (4)  by  forfeiture  of  franchise. 

Limitation. — This,  of  course,  applies  only  to  corporations 
that  are  incorporated  for  a  specified  time,  as  are  most  of 
those  more  recently  organized  for  commercial  purposes. 
The  time  of  the  duration  of  such  a  corporation  is  limited  by 
its  charter,  or  the  general  statute,  and  in  either  case  when 
that  time  has  elapsed  it  is  dissolved  by  limitation. 

Act  of  the  Legrislature. — Public  corporations,  such  as 
towns,  counties,  villages,  and  cities,  created  for  governmen- 
tal purposes,  may  be  modified  or  dissolved  at  any  time  by 
the  same  power  that  created  them,  that  is  by  the  legislature; 
But  such  dissolution  cannot  be  made  to  destroy  or  abridge 
the  rights  of  third  parties  against  the  corporation,  nor  their 
interest   in  its  property.     The   charter  of  private  corpora- 


COUI'OKATIONS.  79 

tlon.s,  however,  as  lias  been  said,  arc  contracts  between  the 
governing  power  and  the  incorporators,  and  hence  unless 
the  authority  has  been  expressly  reserved  in  the  charter  of 
a  corporation,  or  the  general  law  under  which  it  was  incor- 
porated, the  legislature  is  powerless  to  pass  an  act  dissolv- 
ing it. 

Snrroiidor  of  Rights. — Any  private  corporation  may 
be  dissolved  by  surrendering  its  franchise,  that  is,  the  rights 
and  privileges  possessed  by  it,  to  the  government,  but  such 
dissolution  will  not  be  complete  until  the  government  has 
formally  accepted  the  surrender. 

Forfeiture  of  Franchise. — Corporations  may  forfeit  all 
their  rights  and  privileges  by  a  wrong  use  of  them,  called 
misuser,  or  by  a  failure  to  use  them,  called  nonuser,  and 
either  may  result  in  dissolution.  There  is  always  a  ques- 
tion in  each  particular  case  as  to  what  degree  of  abuse  will 
result  in  a  forfeiture,  and  this  as  well  as  the  failure  to  use 
the  franchise,  must  be  determined  by  a  court  of  law  before 
the  corporation  will  be  actually  dissolved. 

Effect  of  Diggolution. — The  general  practice  now  is,  in 
Cmsc  of  the  dissolution  of  i»  corporation,  for  the  court  to  ap- ' 
point  a  person  called  a  receiv-.  t.:  settle  its  affairs.  It  is  his 
duty  to  take  charge  of  a' I  t'nc  to  j. orate  property,  to  dispose 
of  it,  and  devote  the  pro :  ^eu^;  «.'"*^'  r  paying  the  expenses  of 
receivership,  to  the  sa^^'sf  .riou  the  debts  of  the  corpora- 
tion, and  if  any  bj.!.*:;./:;  ..■.rc?.m^  to  divide  it  among  the 
stockholders  in  proportion  to  tteir  stock. 
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REVIEW  QUESTIONS 

CoiirOPATION. 

1  —Define  corporation. 

2— What  is  their  importance  and  tlieir  object: 

3 — What  are  the  powers  of  corporations  V  ^ 

4 — How  many  kinds  of  corporatiuiia  are  tlierc'' 

5— What  is  a  public  corporation  ? 

r>— What  are  ecclesastical  corporations? 

7— What  are  eleemosynary  corporations? 

8 — What  are  civil  corporations  ? 

9— What  are  private  corporations? 
10— What  is  the  fx'anchise  of  a  corporation? 
11— How  may  a  corporation  forfeit  its  franchise? 
12  —In  what  ways  may  corporations  be  dissolved? 
13 — What  is  meant  by  corporations  dissolved  by  limitation  V 
11 — How  may  they  be  dissolved  by  act  of  the  legislature? 
15— What  arc  the  effects  of  dissolution? 
IG — Who  is  a  receiver? 
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Deflnition. — A  bailment  is  the  delivery  of  floods  in 
trust,  upon  a  contract  cither  expressed  or  implied,  that  the 
trust  shall  be  faithfully  executed  on  the  part  of  the  bailee, 
or  a  bailment  is  a  delivery  of  some  chattel  by  one  party  to 
another,  to  be  held  according  to  the  special  purpose  of  the 
delivery  and  to  be  returned  or  delivered  over  when  that 
special  purpose  is  accomplished. 

Importance. — The  law  of  bailment  holds  a  very  import- 
ant place  in  commercial  contracts.  Examples  of  bailment 
are  found  in  the  every-day  life  of  almost  every  person, 
whatever  may  be  his  business  or  station  in  life.  Trustees, 
agents,  factors,  commission  merchants,  warehouse  men, 
railroads,  steamboat  lines,  stage  drivers, — all  have  duties 
which  are  governed  by  the  law  of  bailment.  Indeed,  there 
is  no  class  of  contracts  so  common  as  that  of  bailment, 
and  the  fact  that  a  great  number  of  such  obligations  are 
implied  and  not  expressed,  renders  a  careful  study  of  the 
subject  the  more  important. 

Parties. — The  parties  to  a  bailment  are  the  Bailor  and 
the  Bailee.  The  bailor  is  the  party  delivering  the  thing, 
and  the  bailee  is  the  one  to  whom  it  is  delivered. 

Sabject  Matter. — The  subject  matter  of  a  bailment  is 
the  thing  bailed  or  delivered.  The  subject  matter  may  be 
anything  of  a  personal  nature  ;  it  cannot  be  real  estate. 

Money  is  very  seldom  the  subject  matter  of  a  bailment, 
but  it  may  be.  The  delivery  of  goods  to  the  bailee  implies 
a  return  of  the  same  thing.  A  loan  of  money  is  not  a  bail- 
ment because  the  same  coin  or  bill  is  not  to  be  returned, 
but  money  of  an  equivalent  value.  Where  goods  are  deliv- 
ered with  the  privilege  that  the  bailee  may  return  goods  of 
the  same  kind  and  value,  though  not  the  identical  goods,  it 
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constitutes  what  is  called  a  mutuum  and  is  not   to  be  con- 
founded with  the  law  of  bailment. 

Degrees  of  Diligence. — There  are  three  degrees  of  dili- 
gence that  different  men  are  said  to  exercise  over  their  per- 
sonal property.  These  are  designated  by  the  terms  Ex- 
traordinary, Ordinary  and  Slight. 

An  ordinary  degree  of  diligence  is  such  diligence  or  care 
as  men  of  common  prudence  exercise   over  their  own  pro 
perty. 

Slight  diligence  is  any  degree  below  ordinary  diligence. 
Extraordinary  diligence  is  any  degree  above  ordinary.  It 
is  of  the  greatest  importance  that  every  man  should  knew 
what  degree  of  care  he  is  bound  to  bestow  upon  the  pro- 
perty of  other  men,  when  such  property  comes  into  his 
possession, 

Classification. — It  is  important  that  the  student  should 
have  clearly  in  mind  a  systematic  classification  of  this  sub- 
ject, and  thus  avoid  confusion  in  a  further  study  of  the 
subject. 

1st.  Where  goods  are  left  in  care  of  another,  without  hire, 
merely  taken  as  a  matter  of  friendship,  or  as  a  deposit.  Such 
a  person  would  only  be  liable  for  gross  neglect.  Only 
slight  diligence  is  required. 

2nd.  Where  goods  are  left  in  care  of  another  person  for 
hire.  Such  a  person  would  be  liable  for  common  negli- 
gence, ordinary  diligence  is  required. 

3rd.  Where  goods  are  left  in  the  hands  of  a  person  to  be 
sold  on  commission.  The  consignee  in  such  case  must  ex- 
ercise ordinary  diligence  in  caring  for  the  goods.  He  has 
a  lien  on  the  goods  for  all  his  charges  and  commission. 

4th.  Where  property  is  borrowed  to  be  used  for  the  bene- 
fit of  the  borrower.  In  such  case  the  person  borrowing,  and 
giving  nothing  as  compensation,  is  required  to  exercise  ex- 
traordinary diligence  in  caring  for  the  propert}^  and  will 
be  liable  to  make  good  any  damage. 
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5th.  When  property  is  left  as  a  pledge  or  collateral  secur- 
ity for  a  debt  or  loan.  The  holder  must  use  ordinary  dili- 
gence in  caring  for  the  goods.  If  the  debt  is  not  paid,  the 
property  may  be  sold  for  the  debt ;  but  what  may  be  over 
the  amount  of  the  debt  must  be  returned  to  the  owner  who 
gave  it  in  pledge. 

6th,  Where  one  person  obtains  the  use  of  property  from 
another  person  and  pays  for  its  use.  The  borrower  is  liable 
for  ordinary  care.  He  is  entitled  to  its  exclusive  use  for 
the  purpose  agreed  upon,  and  if  he  uses  it  for  any  other 
purpose  he  renders  himself  liable  for  any  damage  resulting 
therefrom,  and  also  for  additional  hire. 

As  the  parties  are  benefitted  by  such  borrowing  for  hire, 
if  any  damage  occurs,  when  using  the  property  as  agreed 
upon  the  borrower  is  not  responsible  unless  he  did  not  ex- 
ercise ordinary  care. 

Pawnbrokers  are  persons  who  loan  small  sums  of 
money,  and  take  jewelry,  furniture  and  other  similar  kinds 
of  property  as  security.  Their  sign  of  "  three  balls  "  is  re- 
quired to  be  exhibited  before  their  place  of  business.  The 
signification  of  the  three  balls  is  said  to  be  that  the  person 
who  thus  pledges  his  property  has  two  chances  to  one 
against  him  of  getting  the  property  back  again.  They 
must  also  have  a  license. 

Other  Divisions  of  Bailment  are  taken  up  specially  in 
the  following  articles  on  Common  Carriers  and  Landlord 
and  Tenant. 

REVIEW  QUESTIONS. 
On  Bailments. 

1 — Define  Bailment. 

2— Name  and  define  the  different  parties  ? 

3 — What  is  tlie  subject  matter  of  baihnent  V 

4 — How  many  degrees  of  diligence  are  there  r 
tliem. 

5 — How  are  bailments  classified? 

6 — Wliat  is  the  rule  when  goods  are    loft  as 
lateral  security  for  a  debt  ? 

7 — Who  are  pawnbrokers? 

8— What  are  tlie  other  divisions  of  bailment? 
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Common  Oarriers  of  Freight. — The  carrying  of  a 
nation's  products  from  one  place  to  another  is  an  import- 
ant element  in  the  business  world.  To  the  carrier,  as  the 
agent  of  commerce,  we  commit  the  wealth  of  merchandise 
that  is  transported  along  our  rivers,  sails  over  our  lakes,  or 
that  is  carried  over  the  net-work  of  steel  that  covers  our 
country. 

The  law  gives  this  part  of  bailment  great  attention,  and 
in  order  to  give  due  security  to  property,  it  imposes  upon 
the  carrier  extraordinary  responsibility.  In  case  of  loss  it 
decides  against  him,  unless  he  can  show  it  happened  by 
natural  causes,  the  act  of  God,  or  the  public  enemies. 
Again,  on  account  of  the  opportunity  he  has  for  colluding 
with  thieves  and  robbers,  he  is  held  responsible  for  all 
losses  that  occur  by  theft  or  robbery.  Over  against  his  ex- 
traordinary responsibilities,  he  has  special  and  peculiar 
privileges.  He  is  entitled  to  demand  compensation  in  pro- 
portion to  the  risk  assumed,  and  therefore  has  a  right  to 
know  the  value  and  the  nature  of  the  goods  committed  to 
his  care.  The  owner,  however,  is  not  obliged  to  disclose 
the  value  of  his  goods,  so  long  as  he  uses  no  disguise  or  de- 
ception in  regard  to  them.  If  the  carrier  wishes  to  know 
their  value  it  is  his  duty  to  ask. 

The  carrier  is  also  entitled  to  demand  his  price  in 
advance,  and  may  refuse  the  goods  if  it  is  not  paid  ;  but 
having  once  received  and  transported  them  to  their  desti- 
nation, he  may  refuse  to  deliver  them  unless  paid  for, 
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A  common  carrier  is  one  who,  for  a  compensation,  and 
as  a  regular  business,  undertakes  to  transport  the  goods  of 
anyone  who  chooses  to  employ  him,  from  place  to  place. 
"  A  person  is  not  a  common  carrier  who,  on  a  single  oc- 
casion, sends  his  servant  to  transport  goods  belonging  to  a 
particular  individual,  from  one  place  to  another,  as  from 
Hamilton  to  Toronto."  But  if  he  undertakes  for  hire  to 
transport  the  goods  of  all  persons  indifferently,  that  is,  all 
such  as  choose  to  employ  him,  he  is  a  common  carrier. 

He  need  not  follow  this  constantly  ;  one  who  carries 
goods  for  hire,  only  occasionally,  and  as  an  incidental  em- 
ployment, assumes  the  res;jonsibility  of  a  common   carrier. 

Oommon  Carriers  are  of  two  kinds,  carriers  by  land 
and  carriers  by  water.  Among  the  first  are  stage  coach 
proprietors,  railway  companies,  truckmen,  teamsters,  ex- 
press companies,  etc.  Whether  such  persons  carry  goods 
from  one  part  of  the  same  town  to  another,  or  from  city  to 
city,  country  to  country,  or  from  one  stale  or  kingdom  to 
another,  makes  no  difference  :  they  are  common  carriers. 

Of  the  second  kind  are  the  owners  and  masters  of  all 
kinds  of  vessels  or  water-craft,  who  carry  freight  of  any 
kind  for  all  who  choose  to  employ  them,  whether  it  be 
along  the  coast,  or  from  one  continent  to  another,  or  in 
ferrying  ;  and  it  makes  no  difference  whether  the  vessel  is 
propelled  with  mule,  steam  or  electric  power,  or  if  moved 
along  by  the  winds. 

Tlie  duties   and  obligations  of  common  carriers  are 

much  greater  than  those  of  the  private  carrier.  The  com- 
mon carrier's  duty  is  to  receive  for  transportation  all  goods 
of  the  kind  he  is  accustomed  to  carry.  He  may,  however, 
demand  payment  in  advance,  and  may  refuse  all  articles  of 
a  dangerous  quality  ;  but  has  no  right  to  charge  one  per- 
son a  higher  rate  or  price  than  he  charges  another.  "  It  is 
his  duty  ordinarily  to  carry  goods  in  the  order  in  which 
they  were  received  "  ;  he  shoula,  however,  give  the   prefer- 
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ence  to  perishable  articles.  He  is  bound  to  carry  the 
goods  to  their  destination,  by  the  usual  route,  and  to  de- 
liver them  within  a  reasonable  time  to  the  consignee  or  his 
agent. 

The  carrier's  responsibility  begins  upon  the  delivery 
of  the  goods  for  transportation.  A  delivery  at  the  usual 
place  of  receiving  freight  or  to  the  employees  in  the  usual 
course  of  business  is  sufficient.  This  responsibility  ceases 
when  the  goods  have  reached  their  destination  and  been 
actuall/  delivered.  Railway  companies  often  send  notice 
of  the  arrival  of  freight,  and  state  they  will  not  be  liable 
for  it  if  not  removed  within  a  certain  time.  It  is  the  car- 
riers first  duty  to  send  this  notice  ;  then  if  the  consignee 
has  a  reasonable  opportunity  to  remove  the  goods  and  does 
not  do  so,  the  carrier's  liability  ceases  ;  but  when  the  con- 
signee or  owner  cannot  be  found,  it  is  the  carrier's  duty  to 
store  the  goods  in  some  suitable  warehouse  to  await  the 
owner's  demand,  and  he  is  accountable  only  for  ordinary 
care. 

Tlie  proper  mode  of  dollvery. — The  law  of  custom 
regulates  this  Thus,  express  companies  employ  convey- 
ances, which  can  be  sent  from  dwelling  to  dwelling,  and 
consequently  they  are  held  bound  to  make  actual,  personal 
delivery  at  the  owner's  dwelling  or  place  of  business. 

But  the  carrier  by  water  cannot  do  this,  he  can  proceed 
no  further  than  the  wharf,  and  no  other  delivery  is  de- 
manded than  can  be  made  there  ;  yet  as  we  do  not  know 
the  certain  time  of  his  arrival,  notice  must  be  sent  when 
the  vessel  has  reached  her  wharf. 

The  authorities  differ  as  to  whether  railroad  companies 
are  required  to  send  notice  of  arrival.  However  this  may 
be,  notice  is  giv^en. 

Carrier's  notices. — Perhaps  no  one  thing  in  the  whole 
law  of  bailments  has  been  the  cause  of  so  much  controversy 
as  carrier's   notic  3.       Every  railroad,   steamboat  and  ex- 
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press  company  have  their  notices  printed  upon  their  ship- 
ping receipts.  These  notices  generally  state  under  what 
conditions  the  carrier  will  be  responsible;  by  them  he 
sometimes  endeavors  to  avoid  hij   great  responsibility. 

The  carrier  cannot  avoid  his  common-law  liability  by 
notice.  "  A  notice  is  no  evidence  of  assent  on  the  part  of 
the  owner."  The  carrier  can,  however,  make  a  special  con- 
tract with  the  owner  or  shi4Dper,  that  may  limit  his  responsi- 
bility ;  but  in  the  absence  of  such  a  contract  he  cannot 
exempt  himself  from  liability, 

A  bill  of  lading,  or  receipt,  delivered  by  the  carrier  to  the 
shipper,  and  received  by  him  without  objection,  has  been 
held  to  be  a  special  contract ;  however,  the  courts  seem  in- 
clined to  hold  the  carrier  responsible  as  an  insurer  of  the 
goods  he  carrier,  and  while  they  may  uphold  a  special  con- 
tract, will  not  allow  as  a  valid  contract  a  mere  notice,  even 
when  brought  to  the  knowledge  of  the  owner. 

CARRIERS    OF    PASSENGERS. 

Definition. — A  common  carrier  of  passengers  is  one 
who,  for  a  consideration,  carries  persons  from  one  place  to 
another  by  means  of  suitable  conveyances. 

The  proprietors  of  stage  coaches,  railroad  companies, 
steamboat  and  street  car  companies  are  common  carriers 
of  passengers.  They  are  not  held  to  as  strict  responsibil- 
ity as  the  carrier  of  goods.  The  common  carrier  of  goods 
is  an  insurer  of  the  merchandise  he  carries  ;  but  the  com- 
mon carrier  of  passengers  is  not  an  insurer  of  the  passen- 
ger's safety  ;  but  yet,  he  is  required  to  use  the  utmost  care, 
and  is  responsible  for  the  slightest  negligence.  Common 
carriers  do  not  have  the  same  control  over  passengers  as 
they  do  over  goods,  for  the  passenger  must  retain  his 
freedom  of  movement :  at  the  same  time  he  can  require  the 
carrier  to  use  extreme  diligence,  but  the  carrier  cannot  be 
expected  to  prevent  injuries  caused  by  the  carrier's  own 
heedlessness  or  carelessness.  "^ 
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Negligence  of  passengers. — When  the  passenger, 
through  his  own  carelessness,  is  the  cause  of  his  being  in- 
jured, the  carrier  is  not  liable.  Thus,  if  on  attempting  to 
board  or  alight  from  moving  trains,  thrusting  head  or  arms 
from  windows,  standing  on  the  platforms  of  moving  cars, 
etc  ,  accidents  occur,  the  passenger  cannot  recover. 

Who  is  a  Passenger  ?  — "  Every  person  is  a  passenger 
and  entitled  to  be  carried  safely  (so  far  as  due  care  will  pro- 
vide for  his  safety)  who  is  lawfully  on  the  train.  A  mere 
'  deadhead  *  or  person  stealing  a  ride  is  not  a  passenger, 
and  if  he  is  hurt  in  a  collision  or  train  wreck,  he  recovers  no 
damages.  The  question  is  not  whether  the  person  paid 
fare,  but  whether  the  company  has  come  under  any  obliga- 
tion to  carry  him  safely.  Where  droves  of  cattle,  hogs, 
sheep  or  other  live  stock,  are  sent  to  market  over  long  rail- 
road routes,  it  is  common  for  the  owner  to  go  or  send  some 
one  on  the  train  to  watch  the  animals,  and  water  and  feed 
them  on  the  way. 

This  attendant  pays  no  distinct  fare  :  freight  is  paid  on 
the  animals  and  that  covers  the  charge  for  carrying  the  at- 
tendant. Generally  these  passes  contain  a  stipulation  that 
the  traveler  assumes  all  risk  of  accident,  and  that  if  he  is 
hurt,  even  by  the  negligence  of  persons  in  charge  of  the 
train,  he  will  not  demand  damages.  But  the  courts  have 
held  that  these  persons  are  passengers.  The  freight  on  the 
live  stock  is  their  fare,  and  the  company  is  bound  to  use 
due  care.  The  stipulation  may  protect  the  company  from 
damages  for  a  mere  accident,  but  not  for  negligence. 

Duties  and  privileges. — It  is  the  duty  of  the  carrier  to 
receive  all  who  offer  to  take  passage,  so  long  as  they  haye 
room.  To  carry  thorn  the  entire  route,  and  not  simply  to 
carry  but  to  carry  them  safely,  to  treat  them  civilly,  and  to 
run  trains  on  the  ad/ertised  time. 

The  carrier  has  the  privilege  of  refusing  to  carry  all  per- 
sons of  disorderly  or  offensive  conduct,  or  any  one  who  by 
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disease,  character  or  habits,  render  themselves  unfit  travel- 
ing companions  for  the  ot!icr  passengers. 

They  may  make  reasoi  able  rules  and  regulations  in  re- 
gard to  passengers,  such  as  the  procuring  of  tickets  and  the 
exhibiting  of  them  when  called  for.  Persons  who  refuse  to 
comply  with  these  rules  may  be  expelled  from  the  convey- 
ance, but  the  carrier  must  not  use  uimccessary  force. 

Baggage. — Common  carriers  of  passengers  are  insurers 
of  the  passenger's  baggage,  and  are  liable  until  it  is  deliver- 
ed, either  to  the  owner  at  his  destination  or  to  another  con- 
tinuous line  of  travel ;  but  they  are  liable  only  for  proper 
1/aggage.     The  question  then  arises  : 

What  constitutes  a  passenger's  proper  baggage*  and 

for  what  is  the  carrier  liable  as  such  ? — Such  articles  of 
necessities  and  personal  convenience  as  are  usually  carried 
by  passengers,  with  such  a  reasonable  amount  of  money  as 
would  be  required  for  traveling  expenses  are  baggage  ;  and 
in  order  to  render  the  carrier  liable  for  its  loss,  it  must  be 
placed  under  his  care. 

A  traveler  leaving  his  bag  or  coat  in  the  seat  of  a  railroad 
car  in  which  he  has  been  traveling  will  not  make  the  com- 
pany liable  for  his  forgetfulness  and  loss. 

"Where  baggage  is  carried  past  its  destination  by  a  rail- 
way company,  stored  at  the  wrong  station,  stolen,  and 
thereby  lost  to  the  owner,  the  company  will  be  held  respon- 
sible." 

Tickets. — It  is  now  generally  agreed  in  the  courts  that 
railroad  companies  may  require  passengers  to  procure 
tickets  before  getting  upon  the  train.  If  they  have  not 
done  so,  the  company  may  make  a  moderate  additional 
charge,  or  may  expel  the  ticketless  passenger  from  the  train 
but  they  can  do  so  only  on  the  condition  that  they  have 
the  ticket  office  open,  with  an  agent  there  to  sell,  a  conveni- 
ent time  before  the  departure  of  the  train  ;  and  also  that 
notice  of  this  requirement  has  been  given. 
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A  ticket  reading  "Good  tor  this  day  only,"  can  only  be 
used  on  the  day  of  its  date.  Passengers  must  surrender 
their  tickets  when  called  for.  In  some  instances  passengers 
have  refused  to  do  this  unless  furnished  with  a  seat ;  but 
showing  their  ticket,  have  offered  to  surrender  it  as  soon  as 
the  conductor  woul '  get  them  one.  The  courts  have  de- 
cided this  to  be  lawful. 

Lost  ticket. — In  case  the  passenger  loses  his  ticket,  it 
is  his  own  loss,  and  not  that  of  the  company.  Reasonable 
time  should  be  given  him  to  find  it :  but  if  he  cannot  do  so, 
ho  must  pay  fare  a  second  time  or  be  put  off  the  train. 

Moving  trains. — Passengers  who  attempt  to  board  or 
alight  from  moving  trains  generally  do  so  at  their  own  risk, 
and,  if  injured,  cannot  recover  damages.  In  a  late  case  it 
was  decided  that  after  the  plaintiff  left  the  train  (which  had 
gone  beyond  the  station  platform),  he  was  not  a  passenger, 
and  the  company  was  not  liable.  In  another  case,  where 
the  train  was  running  slowly,  and  the  conductor  told  the 
passenger  to  jump,  and  he  did  so,  and  was  injured,  held 
that  the  company  was  liable.  In  still  another  case,  plaintiff's 
child  had  left  the  train,  which  started  before  the  mother 
could  get  off;  she  jumped  and  was  injured  ;  she  recovered 
full  damages. 
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REVIEW   QUESTIONS. 

On  Common  Caukikus  uk  Frkkiiit. 

1— Is  tlio  siini»le   canyiiiK  of  llic  worlil'a  productions  of  jiny 
peculiar  importuiioe  in   commerce  V 

2— Give  your  roasonH  for  your  answer. 

8— Why  does  the  law  impose  upon  the carriei's such  extraordin- 
ary rosponsibility  V 

4— In  case  of  loss,  whoa  docs  the  law  dt'clde  against  him  V 

5 — AVhy  should  ho  ho  lield  res[)onsihle  for  losses  that  occur  hy 
theft  or  robl)cry  ? 

()— State  the  privileges  which  counterbalance  his  great  n'spon- 
sibility  V 

7— Has  the  carrier  any  v'li^ht  to  ask  the  value  of  the  goods  ho 
carries  V 

H -Should  he  negloct  to  do  so,  must  the  owner  inform  him  V 

9— When  may  the  carrier  demand  his  pay  V 
10 — Is  he  obliged  to  deliver  goods  before  he  is  paid  V 

Common  Caukikrs. 

1 1 — Who  is  a  common  carrier  ? 

12— Must  ho  follow  the  business  constantly  V 

in— Common  carriers  are  of  how  many  kinds. 

11— Illustrate  the  first  class? 

15— Illustrate  the  second  class? 

Duties  of  Cauuibks, 

IG — Define  the  duties  and  rights  of  the  common  carrier. 

17 — Wlien  does  his  responsibility  begin  V    When  ceaseV 

18— When  must  goods  be  delivered  ? 

19 — After  the  common  carrier  has  given  notice  of  the  arrival  of 
goods,  and  the  owner  fails  to  remove  them,  is  the  carrier  rcsponsibleV 

20— What  is  his  duty  in  such  a  case  ? 

21 — What  law  determines  the  proper  mode  of  delivery  V 

22 — What  is  the  duty  of  express  companies  on  this  point  ? 

23 — What  is  the  duty  of  the  carrier  by  water  V    Why  ? 

21— Is  it  customary  for  carriers  to  send  notice  of  the  arrival  of 
freight  ? 

25— Can  the  common  carrier  avoid  his  responsibility  as  an  in- 
surer of  the  goods  he  carries  by  giving  notice? 

20— Suppose  the  consignor  reads  the  notice  and  keeps  silent  is 
he  supposed  to  assent  to  its  term^? 

27 — By  his  silence  what  is  the  consignor  assumed  to  insist  upon? 
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BUSINESS   LAW. 

CaUKIEKS   of   PASSKNfiEKS. 


28— What  is  a  common  earlier  of  passengers V 

2J>— Are  tliey  held  to  tlie  same  strict  n^sponsihility  as  the  carrier 
of  freij;lity    If  not,  why  not? 

:•{()— What  is  lie  roijuired  to  use,  and  for  wliat  is  he  responsihleV 
I  5H— Can  tlie  carrier  be  expected  to  prevent  irjurios  caused  by 
liis  own  heedlessness? 

;V2— Suppose  the  passenger  is  injured  by  his  own  negligence, 
who  is  liable?    Kxplain. 

PASSEN(iEUS. 

i/^     8H — Who  is  a  passenger? 

81 — What  protection  should  be  given  passengers? 

H'l—  What  is  the  law  in  regard  to  persons  who  travel  on  freight 
trains  as  attendants  of  live  stock,  are  they  passengers? 

Hd— State  the  duties  and  privileges  of  the  carriers  of  passengers? 

BA(;<iA(iE. 

37— Are  common  carriers  insurers  of  baggage? 
ty   8.S  —  What  constitutes  a  person's  pvo|)er  baggage? 

iVJ— Arc  the  sam])les  of  a  commercial  traveler  baggage? 

Tickets. 

10  -What  is  the  rule  in  regard  to  procuring  tickets  before  enter- 
ing the  train? 

41 — Suppose  the  ticket  office  is  not  open  ? 
u-    42— When  can  a  ticket  reading  "good  for  this  day  only"  be  used? 

43— When  must  the  passenger  surrender  his  ticket?     Suppose 
ho  has  no  seat  ? 
c      41 — If  the  passenger  lose  his  ticket  whoso  loss  is  it? 

45— Suppose  ne  cannot  find  it,  must  he  paj'  faro  a  second  time? 

4f)— At  whose  risk  do  passengers  attempt  to  board  or  alight 
from  moving  trains? 

47— State  the  cases  given. 


LANDLORD   AND  TENANT. 


WJi 


Landlord  is  the  owner  of  houses  and  lands,  and  the  per- 
son to  whom  he  grants  the  use  of  them,  for  a  specified  time 
for  a  consideration  called  rent,  is  the  tenant.  in  law  the 
landlord  is  known  as  the  lessor  and  the  tenant  the  lessee. 
The  same  class  of  persons  who  can  make  a  valid  contract ; 
that  is,  those  of  the  full  age  of  twenty-one  years  and  of 
sound  mind  can  make  a  valid  lease. 

Tenants. — There  are  three  classes.  1st.  For  life.  2nd. 
For  a  definite  time.     3rd.  At  will. 

Lease  is  the  name  given  to  the  contract  between  landlord 
and  tenant.     It  may  be  either  oral  or  written,  or  under  seal. 

A  lease  for  "a  definite  time"  may  be  effected  either  orally 
or  in  writing.     It  may  be  for  any  term  of  years. 

An  oral  lease  will  only  answer  for  a  period  of  three  years. 
A  lease  for  a  longer  period  than  three  years,  and  under 
seven  years  must  be  in  writing. 

A  lease  for  over  seven  years  must  be  in  writing  and  un- 
der seal,  signed  by  the  parties  themselves,  or  their  duly 
authorized  agents,  who  also  have  been  appointed  by  writing 
under  seal.  A  lease  for  over  seven  years  must  be  register- 
ed, otherwise  a  person  buying  the  property  without  notice 
of  this  lease  could,  by  giving  six  months  legal  notice,  eject 
the  tenant.  I 

The  lease  should  state  clearly  all  the  conditions,  as  ver- 
bal promises  and  agreements  do  not  avail  in  law  where 
there  is  a  written  instrument 
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Duplicate  copies  should  always  be  made  of  a  lease,  and 
each  party  should  retain  one.  Tenants  have  the  exclusive 
use  of  the  property  while  in  their  possession,  and  may  even 
eject  the  landlord  should  he  trespass. 

A  tenant  cannot  sub-let  the  premises  without  permission 
from  the  landlord.  If  he  docs  the  landlord  may  eject ;  it 
also  renders  his  lease  voidable. 

y  Short  Formg. —  In  the  short  forms  of  lease,  now  in  gen- 
eral use  throughout  the  country,  the  term  "and  to  repair  " 
has  a  very  broad  meaning  ;  so  much  so,  in  fact,  that  unless 
modified  a  tenant  may  be  compelled  to  rebuild  in  case  of 
fire.  Also  the  clause  "to  leave  the  premises  in  good  "repair" 
must  be  modified  in  the  same  manner.  This  is  best  done 
in  the  following,  or  similar  language  :  "Ordinary  wear  and 
tear,  and  accidents  by  fire  and  tempest  excepted." 

A  tenant,  must,  however,  even  in  this  case,  leave  the 
premises  in  as  good  repair  as  he  found  them,  "ordinary  wear 
^nd  tear,"  of  course,  "excepted." 

/>.  Landlord's  Govenant. — The  only  covenant  the  landlord 
makes  is  to  give  the  tenant  quiet  enjoyment.  If  evicted  by 
another  person,  who  has  a  prior  or  better  claii  ■  to  the  pro- 
perty, the  tenant  may  recover  from  the  landlord  any  dam- 
ages that  he  may  sustain. 

Landlord's  Rights. — Where  there  are  other  creditors, 
the  landlord  can  only  recover,  prior  to  them,  for  one  year's 
rent.     After  that  he  must  take  his  share  with  the  rest. 

As  far  as  distress  is  concerned,  where  there  are  no  other 
creditors,  he  may  distrain  for  six  years'  rent.  After  that  he 
has  a  further  remedy  by  way  of  action  (or  suit),  and  this 
action  may  be  brought  any  time  wi*hin  twenty  years  on  a 
lease  under  seal. 

Rent  cannot  be  sued  or  distrained  for  until  it  is  due,  even 
though  the  tenant  may  be  leaving  the  premises.  If  the 
tenant  were  leaving  the  country,  with  the  intent  to  defraud, 
the  goods  could  be  attached. 
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If  a  tenant  removes  goods  fraudulently  and  clandestinely 
the  landlord  may  follow  for  thirty  c'ays  and  distrain  ;  other- 
wise he  must  distrain  on  the  premises. 

Taxesr — In  all  ordinary  written  or  oral  leases  the  land 
lord  must  pay  the  taxes,  unless  some  express  provision  is 
made  to  the  contrary. 

The  fact  cf  a  landlord  agreeing  to  pay  the  taxes  does  not 
relieve  the  goods  on  the  promises,  though  they  belong  to 
the  tenant. 

If  a  lease  is  given  prior  to  a  mortgage,  the  mortgagee 
takes  it  subject  to  the  lessee,  and  vice  versa  if  the  mortgage 
is  given  prior  to  the  lease. 

Notice  to  Vacate. — In  caoe  of  an  overholding  yearly 
tenancy,  six  clear  months'  notice  must  be  given  to- quit, 
terminating  with  the  end  of  the  year.  These  must  be 
calendar  months,  as  in  all  other  cases  where  months  are 
used  in  contracts.  Example  :  A  yearly  lease  beginning 
July  lOth,  the  notice  to  quit  must  be  given  before  January 
lOth,  so  as  to  leave  si.x  clear  calendar  months  before  the 
expiration  of  the  year.  In  case  of  a  quarterly  lease  three 
months'  notice  must  be  given  ;  and  if  the  tenancy  is  month- 
ly, then  one  clear  month's  notice  must  be  given.  If  by  the 
week,  then  a  week's  notice.  There  is  no  half  yearly  lease. 
A  person  renting,  say  for  six  months,  it  would  simply  be 
six  consecutive  months,  and  if  he  held  over  that  time,  one 
month's  notice  only  need  be  given  to  quit. 

A  notice  to  quit,  given  either  by  the  landlord  or  tenant, 
should  be  in  writing,  to  be  binding.  An  oral  notice  is 
suflficient:  but  it  is  better  to  give  the  notice  in  writmg,  as  it 
is  more  easily  pro/ed.  An  ordinary  letter  containing  the 
facts,  handed  to  the  other  party,  or  sent  by  mail,  will  answer 
as  well  as  a  formal  notice. 

Expiration  of  Lease. — Where  property  is  leased  for  a 
definite  time,  the  lease  expires  at  that  date,  and   neither 
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party  need  give  the  other  notice  to  terminate  it.  The  tenant 
may  go  out,  or  the  landlord  may  lease  the  property  to 
another  party,  lint  vvliere  this  first  period  has  been  passed 
and  the  tenant  still  remains  in  possession,  he  then  becomes 
a  "  Tenant  at  Will,"  and  then,  after  that,  when  he  wishes 
to  vacate,  or  the  landlord  desires  him  to  vacate,  this  notice 
must  be  given 

Doublingr  the  Rent. — If  the  tenant  does  not  vacate  the 
premises  after  his  lease  expires  and  demand  for  rent,  and 
notice  to  quit  has  been  given,  the  landlord  may  double  the 
rent  by  giving  the  tenant  notice  in  writing  to  that  effect  ; 
or  the  tenant  may  be  evicted  by  obtaining  an  order  from 
the  County  Judge. 

Distraining  for  Rent. — If  a  tenant  does  not  pay  his 
rent,  the  landlord  may  distrain.  In  this  case  any  person 
may  act  as  a  bailiff. 

Rent  may  be  payable  in  any  way  agreed  upon, 
either  in  advance  or  at  the  end  of  the  term.  It  might  be  a 
monthly  tenancy,  and  yet  the  rent  payable  weekly  ;  or  a 
yearly  tenancy,  with  the  rent  payable  monthly  or  quarterly. 
Whatever  the  agreement  may  be  for  payment,  the  tenant 
has  the  whole  day  on  which  the  rent  falls  due  in  which  to 
pay  it,  and  no  expense  can  be  incurred  until  the  day  after 
the  rent  is  due. 

The  landlord  may  distrain  for  rent  the  day  after  it  is  due. 
It  must  be  done  after  sunrise  and  before  sunset.  The  per- 
son distraining  cannot  break  outside  doers  in  order  to 
.seize,  but  after  he  once  gains  admission  to  the  building  he 
may  then  break  open  any  inside  doors  that  are  not  opened 
for  him. 

Distress  may  be  made  any  time  vvithin  six  months  after 
the  expiration  of  the  lease  if  the  landlord  still  holds  pos- 
session of  the  premises.  If  he  has  sold  the  property  he 
caimot  distrain  ;  neither  can  the  new  owner,  but  it  may  be 
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recovered  by  suit.     Distress  may  be  for  six  years  rent  if  no 
other  creditors  are  interested. 

The  Exemptions  from  a  landlord's  warrant  are  now 
quite  numerous,  and  are  the  same  as  those  from  executions. 
(See  Insolvency,  page  104  for  the  list). 

The  goods  belonging  to  third  parties,  as  visitors,  board- 
ers or  lodgers,  are  also  exempt.  Also  any  goods  that  may 
be  on  the  premises  for  repairs  or  for  any  other  purpose,  if 
they  are  not  in  use  by  the  tenant. 

Furniture,  sewing  machines,  musical  instruments,  etc., 
purchased  on  a  lien  agreement  or  not,  are  liable  to  seizure 
for  rent  if  there  is  not  enough  other  goods  to  satisfy  the 
claim. 

After  the  sale  of  his  goods  for  rent,  if  the  tenant  should 
still  remain  in  possession,  the  exempt  goods  also  become 
liable  for  seizure  if  there  is  rent  still  due. 

Resistance. — A  tenant  may  resist  the  entrance  of  a 
bailiff  or  other  person  who  may  come  with  a  landlord's  war- 
rant. Any  time  before  the  bailiff  makes  a  list  of  the  goods 
the  tenant  may  retake  them  from  him.  After  the  bailiff 
makes  a  list  of  the  good?  seized  and  delivers  it  to  the  ten- 
ant, then  the  goods  are  said  to  be  impounded  and  resistance 
must  cease. 

A  tenant's  goods  cannot  be  seized  if  they  arc  removed 
from  the  premises  unless  the  bailiff  saw  them  being  taken 
away,  or  unless  they  had  been  removed  fraudulently  and 
clandestinely  to  prevent  seizure  for  rent,  that  is,  taken 
away  in  the  night  or  in  any  other  secret  way. 

Giving  up  possession. — The  tenant  who  claims  the 
benefit  of  the  exemptions  in  case  of  a  landlord  distraining 
for  rent,  must  give  up  possession  of  the  premises  forthwith 
or  be  ready  and  offer  to  do  so.  The  offer  must  be  made  to 
the  landlord  or  his  agent,  and  the  person  making  the  seizure 
is  considered  his  agent  for  this  purpose. 
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The  surrender  of  the  possession  in  pursuance  of  the  land- 
lord's notice  is  a  termination  of  the  tenancy. 

Seizing  the  Exempt  Goods. — If  the  landlord  desires 
to  seize  the  exempt  good;  as  well  as  the  others  he  must 
give  the  tenant  a  written  notice  which  will  inform  him  of 
the  amount  claimed  for  rent  in  arrears,  and  if  he  neither 
pays  the  rent  nor  gives  up  possession,  his  goods  and  chat- 
tels may  be  sold  to  pay  rent  in  arrears  and  costs.  The  no- 
tice must  be  something  like  the  following . 

Take  notice,  that  I  claim  $ for  rent  due  to  me  in 

respect  of  the  premises  which  you  hold  as  my  tenant, 
namely:  (here  biicfly  describe  them,  giving  the  number 
and  street,  or  lot  concession,  etc.,)  and  unless  the  said  rent 
is  paid  I  demand  from  you  immediate  possession  of  the 
said  premises  ;  and  I  am  ready  to  leave  in  your  possession 
such  of  your  goods  and  chattels  as  in  that  case  only  for 
which  you  arc  entitled  to  claim  exemption. 

Take  notice,  further,  that  if  you  neither  pay  the  said  rent 
nor  give  me  up  possession  of  the  said  premises  after  the 
service  of  this  notice,  I  am  by  law  entitled  to  seize  and  sell, 
and  I  intend  to  seize  and  sell  all  your  goods  and  chattels, 
or  such  part  thereof  as  may  be  necessary  for  the  payment 
of  the  said  rent  and  costs. 

This  notice  is  given  under  the  Act  of  the  Legislature  of 
Ontario  respecting  the  Law  of  Landlord  and  Tenant. 

Dated  this day  of A.  D.,  i8 

To  (Tenant).  rSigned)        A.  B.  (Landlord). 

3ood8  Seized  for  Other  Debts. — If  a  tenant's  goods 
have  been  seized  for  other  debts  the  landlord  cannot  seize 
them  again,  nor  sell  them,  but  he  may  hold  them  until  his 
claim  is  paid. 

Penalty  for  Illegral  Seizures.— If  a  landlord  distrains 
for  more  than  the  amount  due,  the  tenant  can  enter  an 
action  and  recover  treble  the  amount  of  over-seizure  ;  and 
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in  case  of  distraining  before   rent   is   due  the  tenant    may 
recover  double  the  amount  of  goods  distrained. 

Flzturos  must  be  something  of  a  personal  character. 
Anything  that  is  affixed  to  the  freehold  so  that  it  cannot  be 
separated  without  doing  serious  damage  to  the  freehold  be- 
comes a  part  of  it. 

Anything  that  is  sunk  into  the  ground,  as  a  well,  trees, 
buildings  of  stone  and  brick  are  the  same  as  the  soil  itself, 
and  therefore,  a  part  of  the  freehold.  But  buildings  placed 
on  stone  bould  jrs,  or  posts,  or  plate,  are  fixtures  and  may 
be  removed  without  injury  to  the  soil. 

The  machinery  of  a  manufactory  is  also  a  fixture  and 
may  be  removed. 

Where  there  is  doubt  as  to  whether  a  certain  fixture 
should  be  regarded  as  a  fixture  or  be  held  as  part  of  the 
freehold,  the  presumption  is  always  in  favor  of  the  freehold. 

It  is  an  axiom  in  law  "  that  the  expression  of  one  thing 
is  an  omission  of  all  the  rest,''  and  for  this  reason  if  any- 
thing ?'s  mentioned  as  a  fixture,  other  things,  though  of  a 
kindred  nature,  would  be  supposed  to  be  omitted  and  there- 
fore remain  a  part  of  the  freehold. 

A  tenant  claiming  anything  as  a  fixture  must  remove  the 
article  promptly  and  make  it  known  that  he  claims  it, 
otherwise  he  waives  his  right  to  it. 

As  between  the  heir  and  the  personal  representative,  the 
heir  occupies  the  same  position  as  the  landlord  and  his 
right  is,  of  course,  prior. 

A  creditor  can  seize  and  sell  immediately  anything  that 
has  not  become  freehold,  but  any  fixtures  that  have  become 
freehold  are  governed  by  the  same  laws  as  real  estate  and 
therefore  cannot  be  sold  until  the  execution  has  been  in 
the  hands  of  the  sheriff  at  least  one  year. 
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Ropalrg  necessitated  by  natural  decay,  the  landlord  is 
supposed  to  make,  but  all  breakages  arc  to  be  made  good 
by  the  tenant. 

Boarders  and  Lodgori. — Lodgers  are  temporary  lessees 
and  are  subject  to  the  same  laws  and  have  similar  privi- 
leges in  respect  to  the  rooms  they  occupy  as  a  regular  ten- 
ant. Their  goods  are  not  liable  to  seizure  for  their  land- 
lord's rent. 

In  case  a  boarder's  or  lodger's  goods  are  distrained  for 
rent  due  by  his  landlord,  he  must  serve  the  superior  land- 
lord, or  bailiff,  or  other  person  levying  the  distress  with  a 
written  declaration  that  the  tenant  has  no  right  of  pro- 
perty or  beneficial  'nterest  in  the  goods  or  chattels  dis- 
trained or  threatened  to  be  distrained,  and  that  they  are  the 
property  or  in  the  lavvful  possession  of  such  boarder  or 
lodger,  and  if  he  should  owe  the  tenant  for  board  or  other- 
wise, he  may  state  this  amount  and  pay  it  over  to 
the  superior  landlord,  or  the  bailiff,  or  enough  of  it  to  dis- 
charge the  landlord's  claim  if  the  boarder  should  owe  more 
than  that.  With  this  declaration  must  be  given  an  inven- 
tory of  the  articles  refened  to. 

If  the  superior  landlord  or  bailiff,  after  receiving  this 
declaration  and  inventory,  and  after  the  boarder  or  lodger 
has  paid  over  to  him  that  much  money,  or  offered  so  to  do, 
he  still  proceeds  wit.i  the  distress,  he  is  guilty  of  an  illegal 
distress  and  the  boarder  may  replevy  such  goods  ;  and  the 
superior  landlord  shall  also  be  liable  to  an  action. 

Any  such  payment  made  by  a  boarder  to  the  superior 
landlord  is  a  valid  payment  on  account  due  from  him  to 
the  tenant 

Every  person  who  serves  a  distress  shall  give  a  copy  of 
Jl  costs  and  charges  of  the  distress  to  the  person  on  whose 
goods  and  chattels  the  distress  is  levied. 
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REVIEW    QUESTIONS. 

LANur.oiii)  AND  Tknant. 

1  -  {a)  Who  iH  tlio  lumllnnl  y    {h)  Who  Is  ihn  t«>nuiit  ? 
'2     histin^^iiish  hctwccii  tho  h-ssor  iiinl  h'ssoe  ? 
',\     How  niiiiiy  I'lasscs  of  truants  urn  th(M'«»V 
J     hcliiu)  "  Icaso."     How  imiy  it  ''•'  miido  ? 
*»— Wliiit   iH  rcnuireil   to  ho  (loiu>  whore  a  louse   is  for  thrco 
years  V 

ij  — What  is  refiiiirofl  to  he  doiio  where  a  h>ase   is    for    seven 
years  V 

7— What  should  a  h-ase  contain  ? 
8  -Can  tenants  suh-let  V 

f»-  Under  wliat  eonditions  may  a  tenant  he  rei|iiired  to  rehiiild 
in  ease  of  (iroV 

li>- What  is  tlio  "  Landlord's  Covenant  "  ? 
11— What  arc  "  Landlords'  rights"? 

12— He  may  distrain  for  rent  under  what  circnmstanees  V 
l!l— Under  what  ciniunstances  can  floods  helonj^inj;  to  the  ten- 
ant ho  attached  V 

li— When  and  wlun-e  ma.\'  a  landlord  distrain  for  rent  ?  Ex- 
plain fully? 

ITi—Who  is  responsihle  for  taxes  ? 

Hi— When  sliould  a  iiolito  to  va<'ate  he  given ?  Mention  three 
different  circumstances. 

17— Who  is  an  overholdin^?  tenant  V 

18— What  notice  to  ((uit  is  necessary  hefore  the  expiration  of  a 
lease  for  a  definite  time  V 

19— How  should  a  notice  he  given  ? 

20— Under  what  circumstances  may  <i landlord  douhle  the  rent? 

21 — When  may  tlie  landlord  distrain  V 

22— What  are  the  exemptions  from  seizure  for  rent  V 

2H— Can  goods  belonging  to  hoarders  or  visitors  he  seized  for 
rent  ? 

24  -Can  a  landlord  seize  goods  which  are  already  under  seizure 
for  other  dehtsV 

25— What  is  the  penalty  for  an  illegal  seizure  V 

2(i— What  is  meant  by  "  fixtures 

2(i— What  is  meant  hy  "  freehold 

28— In  case  a  doubt  exists  as  to  whether  an  article  belongs  as  a 
fixture  or  a  freehold,  which  is  given  the  benefit  of  the  doubt  .•' 

2f)—  What  repairs  is  a  landlord  required  to  make  by  law  V 
HO— What  resistance  to  seizure  may  the  tenant  make  ?    If  the 
goods  are  seized,  when  may  the  tenant  retake  themi' 

31— What  procetluro  is  necessary  to  seize  exempt  goods  V  Ex- 
plain y 
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IniolTency  iind  Bankruptcy  arc  synonymous  terms 
used  in  statutes  and  legal  proceedings  to  express  the  in- 
ability of  a  person  to  pay  his  debts  as  they  mature  in  the 
ordinary  course  of  business.  Hence,  one's  debts  may 
greatly  exceed  his  assets,  and  yet  if  his  credit  enables  him 
to  retire  or  renew  his  obligations  as  they  fall  due,  he 
may  not  become  liable  to  insolvency  or  bankruptcy  pro- 
ceeding's. 

On  the  other  hand  a  person's  assets  may  be  considerably 

larger  than  his  liabilities  and  still  he  may  be  in  insolvent 
circumstances  and  liable  to  proceedings  which  may  cause 
him  to  assign  for  the  benefit  of  his  creditors.  It  will  there- 
fore be  seen  that  an  insolvent  is  not  always  one  who  can- 
not pay  a  hundred  cents  on  the  dollar. 

"In  insolvent  circumstances"  and  "unable  to  pay  his  debts" 
are  co-extcnsivc  expressions  and  what  has  to  be  shown  is 
not  a  state  of  insolvency,  in  the  strict  legal  or  commercial 
acceptation  of  the  term,  but  the  debtor's  inability  to  pay 
his  way  and  meet  the  demands  of  his  creditors,  and  his 
want  of  means  to  pay  them  in  full  out  of  his  assets  realized 
upon  a  sale  for  cash  or  its  equivalent". 

No  Insolvent  Laws. — Under  the  British  North  America 
Act,  the  Dominion  Parliament  has  exclusive  jurisdiction  in 
respect  to  the  regulation  of  trade  and  commerce  and  in  re- 
spect to  bankruptcy  and  insolvency,  while  each  Provin- 
cial Legislature  has  exclusive  jurisdiction  in  respect  to 
property  and  civil  rights  in  the   Province,  but  there  is  at 
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present  no  Dominion  Insolvency  Act  in  force,  and  in  ;hc 
absence  of  such  the  present  Ontario  Act  respectinp;  assij»n- 
mcnts  and  preferences  by  insolvent  persons.  (R.  S.  O.,  1887, 
chapter  124,)  j^jverns. 


ASSKiNMKXTS. 

Muklnfir  «n  AsBlurmnent. — Any  debtor  may,  in  accord- 
ance with  the  provisions  of  the  act  above  referred  to,  make 
an  assignment  for  the  general  benefit  of  his  creditors 
to  a  sheriff  or  any  person  residing  in  the  I'rc^vince. 
The  party  making  the  assignment  is  called  an  assigning 
debtor,  and  the  person  to  whom  he  assigns  is  called  the 
assignee.  The  assignment  must  be  advertised  at  least  for 
two  insertions  in  a  country  or  city  paper  circulating  in  the 
locality  where  the  insolvent  did  business,  and  it  must  be 
inserted  at  least  once  in  tiie  Ontario  Gazette.  An  assign- 
ment under  the  act  is  voluntary  in  the  sense  that  it  is 
optional  on  the  part  of  the  assignor  whether  to  make  it 
or  not,  but  once  made  its  effect  cannot  be  controlled. 

Rogigtratlon  of  ABsignment. — A  copy  of  the  assign- 
ment shall,  within  five  days  from  the  execution  thereof,  be 
registered,  together  with  an  affidavit  of  a  witness,  in  the  of- 
fice of  the  clerk  of  the  Cou  ty  Court  of  the  county  in  which 
the  assignor  has  property.  Neglect  to  register  and  publish 
an  assignment  as  set  iox'^  ithin  five  day.s  from  the  exe- 
cution thereof,  the  assignor  hall  be  liable  to  a  fine  of  $25 
for  each  day  which  shall  pass  after  the  issue  of  the  paper  in 
which  the  notice  should  have  appeared,  and  the  assignee 
shall  br  subject  to  a  like  penalty.  In  case  the  assignee  is  a 
sheriff  he  shall  not  be  liable  for  any  of  the  penalties  unless 
he  has  been  paid  or  payment  has  been  tendered  him  for 
th*^  purposes.  In  case  the  assignment  be  not  registered  or 
pi  ilished.  »n  application  may  be  made  to  the  County 
Judf^e,  or  a  j  idge  of  the  High  Court  to  compel  it.  The 
omis  ion,  however,  shall  not  invalidate  the  assignment. 
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If  the  assigning  debtor  owns  lands  or  any  interest  in 
lands,  the  assignment  should  at  once  be  registered,  if  not 
the  debtor  may,  notwithstanding  the  assignment,  convey 
the  lands  or  his  interest  to  a  bona  fide  purchaser,  who  thus 
may  gain  priority  over  the  assignee. 

Form  of  Assignment. — "  Every  assignment  made  un- 
der the  act  for  the  general  benefit  of  creditors  shall  be 
valid,  if  it  is  in  the  words  following,  that  is  to  say — All  my 
personal  properly,  which  may  be  seized  and  sold  under 
executioii  and  all  my  real  estate,  credits  and  effects,  or  in 
words  to  like  effect ;  and  an  assignment  so  expressed  shall 
vest  in  th?  assignee  all  the  real  and  personal  estate,  rights, 
property  credit  and  effects  belonging  at  the  time  to  the  as- 
signor, except  such  as  by  law  are  exempt  from  sale  and 
seizure,  or  sale  under  execution. 

EXEMPT   FROM  SEIZURE. 

**  Exempt  from  seizure,"  or  '*  Sale  under  execntiun  " 

refers  to  the  exemptions   under  the  act,  the  provisions  of 
which  are  as  follows  : 

*'  The  following  chattels  are  hereby  declared  exempt  from 
seizure  under  any  writ,  in  respect  of  which  this  Province 
has  legislative  authority,  issued  out  of  any  Court  whatever 
in  this  Province,  namely  : 

1.  The  bed,  bedding  and  bedsteads  (including  a  cradle) 
in  ordinary  use  by  the  debtor  and  his  family. 

2.  The  necessary  and  ordinary  wearing  apparel  of  the 
debtor  and  his  family. 

3.  One  cooking  stove  with  pipes  and  furnishings,  one 
other  heating  stove  v/ith  pipes,  one  crane  and  its  append- 
ages, one  pair  of  tongs  and  shovel,  one  coal  scuttle,  one 
lamp,  one  table,  six  chairs,  one  washstand  with  furnishings, 
six  towels,  one  looking-glass,  one  hair  brush,  one  comb,  one 
bureau,  one  clothes  press,  one  clock,  one  carpet,  one  cup- 
board,   one    broom,  twelve  knives,  twelve  forks,  twelve 
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plates,  twelve  teacups,  twelve  saucers,  one  sugar  basin,  one 
mil'<  jug,  one  teapot,  twelve  spoons,  two  pails,  one  washtub, 
one  scrubbing  brush,  one  blacking  brush,  one  washboard, 
three  smoothing  irons,  all  spinning  wheels  and  weaving 
looms  in  domestic  use,  one  sewing  machine  and  attachments 
in  domestic  use,  thirty  volumes  of  books,  one  axe,  one  saw, 
one  gun,  six  traps,  and  such  fishing  nets  and  seines  as  arc 
in  common  use,  the  articles  in  this  subdivision  enumerated, 
not  exceeding  in  value  the  sum  of  $150. 

4.  All  necessary  fuel,  meat,  fish,  flour  and  vegetables, 
actually  provided  for  family  use,  not  more  than  sufficient 
for  the  ordinary  consumption  of  the  debtor  and  his  family 
for  thirty  days,  and  not  exceeding  in  value  the  sum  of  $40; 

5.  One  cow,  six  sheep,  four  hogs,  and  twelve  liens,  in  all 
not  exceeding  the  value  of  $75,  and  food  therefor  for  thirty 
days,  and  one  dog. 

6.  Tools  and  implements  of  or  chattels  ordinarily  used  in 
the  debtor's  occupation,  to  the  value  of  $100. 

7.  Bees  reared  and  kept  in  hives  to  the  extent  of  fifteen 
hives. 

8.  The  debtor  may  in  lieu  of  tools  and  implements  of  or 
chattels  ordinarily  used  in  his  occupation  referred  to  in  this 
Act,  elect  to  receivi  the  proceeds  of  the  sale  thereof  up  to 
$100,  in  which  case  the  officer  executing  the  writ  shall  pay 
the  net  proceeds  of  such  sale  if  the  same  shall  not  exceed 
$100,  or,  if  the  same  shall  exceed  $100,  shall  pay  that  sum 
to  the  debtor  in  satisfaction  of  the  debtor's  right  to  ex- 
emption, and  the  sum  to  which  a  debtor  shall  be  entitled 
hereunder  shall  be  exempt  from  attachment  or  seizure  at 
the  instance  of  a  creditor." 

Duties  of  the  Asslgrnee. — It  shall  be  the  duty  of  the 
assignee  to  immediately  inform  himself  as  to  the  debtor, 
and  his  records  of  accounts,  the  names  and  residences  of 
his  creditors,  and  within  five  days  from   the  date  of  the 
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assignment  to  convene  a  meeting  of  the  creditors  for  the 
appointment  of  inspectors,  and  the  giving  of  directions  with 
reference  to  the  disposal  of  the  estate.  This  meeting  is 
called  by  mailing,  prepaid  ard  registered,  to  every  creditor 
known  to  him  a  circular,  calling  a  meeting  of  creditors  to 
be  held  in  his  office  or  other  convenient  place,  not  later 
than  twelve  days  after  the  mailing  of  such  notice.  Also  in 
the  case  of  a  request  in  writing  signed  by  a  majority  of 
the  creditors  having  claims  c'uly  proved  of$icX)  and  up- 
wards, it  shall  be  the  duty  of  the  assignee  within  two  days 
after  receiving  such  request,  to  call  a  meeting  of  the  cred- 
itors at  a  time  not  later  than  twelve  days  after  the  assignee 
receives  the  request.  In  case  of  default  the  assignee  shall 
be  liable  to  a  penalty  of  $25  for  every  day  after  the  two 
days,  until  the  meeting  is  called. 

In  case  a  sufficient  number  of  creditors  do  not  attend  the 
meeting  and  fail  to  give  directions  with  reference  to  the 
disposal  of  the  estate,  the  Judge  of  the  County  Court  may 
give  all  necessary  directions. 

If  an  assignee  knows  that  h  creditor  has  a  claim,  he  can- 
not ignore  it  because  it  is  not  proved :  the  proper  course  is 
to  call  upon  the  creditor  to  prove  it. 

The  following  form  of  notice  is  sufficient  : 

NOTICE  TO  CREDITORS. 

In  the  matter  of 

Notice  is  hereby  given  that  of  the        of 

in  the  county  of        ,  carrying  on  business  as  at  the 

said  of  ,  has  made  an  assignment  under  R. 

S.  O.,  1887,  c.  124,  and  amending  Acts,  of  all  his  estate, 
credits  and  effects  to  ,  of  the  of  ,  for 

the  general  benefit  of  his  creditors. 

A  meeting  of  his  creditors  will   be  held   at  the  office  of 

,  in  the  of  on        day,  the  189  , 

at  the  hour  of  o'clock   in   the        noon,  to  receive  a 
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statement  of  affairs,  to  appoint  inspectors  and  fix  their  re- 
muneration, and  foi  the  ordering  of  the  affairs  of  the  estate 
generally. 

Creditors  are  requested  to  file  their  claims  with  the  assig- 
nee, with  the  proofs  and  particulars  thereof  required  by  the 
said  Acts,  on  or  before  the  day  of  such  meeting. 

And  notice  is  further  given,  that  after  the  day  of 

,  189  ,  the  assignee  will  proceed  to  distribute  the 
assets  of  the  debtor  amongst  the  parties  entitled  thereto, 
having  regard  only  to  the  claims  of  which  notice  shall  then 
have  been  given,  and  that  he  will  not  be  liable  for  the 
assets,  or  any  part  thereof,  so  distributed  to  any  person  or 
persons  of  whose  claim  he  shall  not  then  have  had  notice. 

Assignee. 

The  following  form  of  Contestation  of  Claim  may  be 
used  : 

And  in  the  matter  of  the  estate  of 
To 

You  are  hereby  notified,  pursuant  to  the  provisions  of  the 
above  Act  and  under  the  authority  and  direction  of  the 
creditors  and  inspectors  of  tl  is  estate,  that  I  dispute  your 
right  to  rank  on  the  estate  of  the  above  named  insolvent 
for  $  ,  the  amount  of  your  claim  filed  with   me,  or 

for  any  part  thereof 

And  you  are  hereby  further  notified  that  unless  within 
thirty  days  after  the  receipt  by  you  of  this  notice,  or  within 
such  further  time  as  may  be  allowed  on  application  to  the 
proper  Judge  in  that  behalf,  an  action  is  brought  against 
me  to  establish  said  claim  and  withi.i  the  same  time  a  copy 
of  the  writ  or  process  is  served  upon  me  or  my  solicitor 
herein  named,  your  claim  to  rank  upon  the  estate  shall  be 
forever  barred, 

And  you  are  hereby  further  notified  that  service  of  any 
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writ  or  process  to  enforce  said   claim    may   be  made  upon 
my  solicitor,  A.  B.,  of,  etc. 

Dated  at         the        day  of 

Assignee. 

Who  may  bo  the  A§8ignoo. — No  person  other  than  a 
permanent  and  bona  fide  resident  of  the  Province,  shall 
have  power  to  act  as  an  assignee  under  an  assignment,  with- 
in the  provisions  of  the  Act :  nor  shall  any  such  assignee 
have  power  to  appoint  a  deputy  or  to  delegate  his  duties  to 
any  person  who  is  not  a  permanent  resident  of  the  Province. 
The  property  and  assets  of  any  such  estate  shall  not  be  re- 
moved out  of  the  province  without  the  order  of  the  County 
Judge  of  the  county  in  which  the  assignment  is  registered, 
and  the  proceeds  of  the  sale  and  all  moneys  received  on 
the  account  of  any  estate  shall  be  deposited  by  the  assignee 
in  one  of  the  incorporated  banks  within  the  Province,  and 
shall  not  be  withdrawn  or  removed  without  the  order  of  the 
judge,  except  for  the  payment  of  dividends  and  other  char- 
ges incidental  to  the  winding  up  of  the  estate.  Any  assign- 
ee, or  other  person  acting  in  his  stead,  who  violates  the 
provisions  of  this  section  shall  be  liable  to  a  fine  of  $500. 
One-half  of  the  said  fine  shall  go  to  the  person  suing  there- 
for, the  other  half  shall  belong  to  the  estate  of  the  assignor. 

Removal  of  an  Assignee. — The  majority  in  number  and 
value  of  the  creditors  who  have  proved  claims  of  $icx)  or 
upwards  may,  at  their  discretion,  substitute  for  the  sheriff 
or  for  the  assignee  under  an  assignment,  a  person  residing 
in  the  county  in  which  the  debtor  resided  or  carried  on  his 
business  at  the  time  of  the  assignment.  ArLatssignee  jnay 
also  be  removed  and  another  substituted,  or  an  additional 
assignee  may  be  appointed  by  the  Judge  of  the  High  Court 
of  the  county  where  the  assignment  is  registered.  Where 
a  new  assignee  is  appointed  the  estate  shall  therewith  vest 
in  him  without  a  conveyance  or  transfer.  The  new  assignee 
may  register  a  new  affidavit  of  his  appointment,  in  the 
office  m  which  the  original  assignment  was  filed.      The 
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registration  of  the  affidavit  shall  have  the  same  effect  as  the 
registration  of  a  conveyance.  The  same  person  cannot  act 
as  assignee  and  solicitor  of  the  estate,  and  if  the  assignee 
has  interests  diverse  to  those  of  the  creditors,  a  new  assig- 
nee will  be  appointed. 

Any  person  to  whom  any  gift,  conveyance,  assignment, 
transfer,  delivery  or  payment  has  been  madelshall  have  sold 
or  disposed  of  the  property,  the  proceeds  realized  therefrom 
may  be  seized  and  recovered  as  fully  and  effectually  as  if 
the  property  still  remaining  in  the  control  of  such  person 
could  have  been  seized  or  recovered.  When  there  has  been 
no  assignment  for  the  benefit  of  the  creditors,  and  the  pro- 
ceeds realized  as  aforesaid,  are  of  a  character  to  be  seizable 
under  execution,  they  may  be  seized  under  the  execution  of 
any  creditor  and  shall  be  distributed  among  the   creditors. 

An  assignment  for  the  general  benefit  of  the  creditors 
shall  take  precedence  over  all  attachments,  all  judgments 
and  all  executions  not  completely  executed  by  paymenti 
subject  to  the  lien   of  the  execution  creditor  for  his  costs. 

Assignee's  Remuneration. — The  assignee  shall  receive 
such  remuneration  as  shall  be  voted  to  him  by  the  credit- 
ors at  any  meeting  called  for  the  purpose,  after  the  first 
dividend  issued  has  been  prepared,  or  by  the  inspector,  in 
case  of  the  creditors  failing  to  provide  therefore  subject  to 
the  review  of  the  county  court,  or  the  Judg<i  thereof  In 
case  the  remuneration  of  the  assignee  has  not  been  fixed 
under  the  previous  sub-section  before  the  final  dividends, 
the  assignee  may  insert  in  the  final  dividend  sheet  and  re- 
tain as  his  remuneration  a  sum  not  exceeding  5%  of  the 
cash  receipts.  No  assignee  shall  make  any  payment  or  al- 
lowance to  the  inspector  beyond  the  necessary  travelling 
expenses,  except  under  the  authority  of  a  resolution  of  the 
creditors  passed  at  a  regular  meeting,  affixing  the  amount 
thereof.  No  inspector  shall  be  allowed  more  than  $4  a 
day,  besides  actual  travelling  expenses  but  he  may  be  al- 
lowed less. 
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It  is  the  duty  of  an  assignee  to  at  all  times  have  his  ac- 
counts ready,  to  afford  all  reasonable  facilities  for  their  in- 
spection and  examination  and  to  give  full  information  when 
required,  and  if  the  creditor  lives  at  a  distance  he  should  give 
this  information  by  letter  and  should  also,  at  the  creditor's 
expense,  furnish  copies  of  any  accounts  that  may  be  asked 
for. 

How  Creditors  May  Vote. — At  any  meeting  of  credit- 
ors, the  creditors  may  vote  in  person  or  by  proxy  author- 
ized in  writing,  but  no  creditor  whose  vote  is  disputed  shall 
be  entitled  to  vote  until  he  has  filed  with  the  assignee  an 
affidavit  in  proof  of  his  claim  stating  the  amount  and  na- 
ture of  it.  This  affidavit  may  be  made  before  any  judge, 
justice  of  the  peace  or  notary  public. 

The  votes  of  creditors  shall  be  calculated  as  follows  ; 

For  every  claim  of  over 

$icx)  and  not  exceeding  $    200—1  vote. 
200        "  "  500—2  votes. 

500        "  "  1,000—3  votes. 

Every  additional  $1,000,  or  fraction  thereof,  i  vote. 

In  case  of  a  tie,  the  assignee  appointed  by  the  creditors, 
or  if  none  has  been  appointed,  the  judge  shall  have  a  cast- 
ing vote. 

Priority  of  Olaims. — As  soon  as  a  person  is  declared 
insolvent,  the  first  thing  to  be  paid  is  taxes  ;  second,  rent  : 
third,  chattel  mortgages  ;  fourth,  wages  and  salaries  ;  fifth, 
the  claims  of  the  creditors. 

As  to  the  priority  of  creditors  to  the  effects  of  a  partner- 
ship firm,  the  partnership  creditors  come  first  for  all  part- 
nership effects  and  individual  creditors  for  all  individual  pro- 
perty ;  after  this,  the  remainder  is  ratably  divided. 

Rent. — The  preferential  claim  for  rent  is  restricted  to 
the  arrears  of  rent  due  during  the  period  of  one  year 
previous  to  the  assignment  and  for  three  months   following 
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the  execution  of  such  assignment  and  as  ir»uch  longer  as 
the  assignee  shall  retain  possession  of  the  premises.  The 
landlord's  right  to  preferential  payment  depends  upon  the 
existence  of  distrainablc  effects.  If  there  is  nothing  upon 
which  a  distress  can  be  levied,  the  landlord  ranks  only  as 
an  ordinary  creditor. 

Wageg. — Preference  is  given  to  wage  earners  for  three 
months'  back  wages  ;  in  excess  of  that,  they  have  to  take 
tlie  same  percentage  as  other  creditors. 

PKEPERENCES. 

Fraudulent  Preferences. — A  preference  of  any  kind  over 
tl  ^  other  creditors  of  an  insolvent  debtor,  given  within  six^y 
days  previous  to  the  time  he  makes  an  assignment,  the 
creditors  can  set  aside  the  transaction  as  an  unjust  prefer- 
ence, whether  the  same  be  made  volutitarily  or  under 
pressure. 

The    Act    respectingr    assignments  and  preferences 

provides  that  any  person  being  at  any  time  in  insolvent  cir- 
cumstances or  unable  to  pay  his  debts  in  full,  or  knowing 
himself  to  be  on  the  eve  of  insolvency,  voluntarily,  or  by 
collusion  with  the  creditor  or  creditors,  gives  a  confession  of 
judgment  to  defeat  or  delay  his  creditors  wholly  or  in  part, 
or  with  intent  to  give  one  or  more  of  the  creditors  a  prefer- 
ence over. the  others,  such  confession  shall  be  deemed  null 
and  void,  as  against  the  creditors  of  the  party  giving  the 
same,  and  shall  be  invalid  and  ineffectual  to  support  any 
judgment  or  writ  of  execution 

Nor  can  a  person  in  insolvent  circumstances  convey,  as- 
sign, or  transfer  any  goods,  chattels  or  effects,  or  bills, 
bonds,  notes  or  securities,  or  shares,  dividends,  premiums  or 
bonuses,  in  any  bank,  company  or  corporation,  or  any 
other  property,  real  or  personal,  with  intent  to  defeat,  hin- 
der, delay  or  prejudice  his  creditors  shall,  as  against  these 
creditors,  be  utterly  void.* 

*In  case  a  jjayment  hns  been  made  which  is  void  under  the  a«t,  and  any 
valuable  security  given  up,  the  creditor  shall  be  entitled  to  have  the  security 
restored  or  its  value  made  good  to  him. 
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A  chattel  mortga^^c  given  within  sixty  days  of  insol- 
vency, is  considered  a  fraudulent  preference  and  is  there- 
fore rendered  null  and  void. 

Fines. — In  addition  to  the  civil  right  of  attack  upon 
fraudulent  preference  given  by  this  section,  the  aid  of  the 
criminal  law  may  be  invoked  by  defrauded  creditors.  The 
Criminal  Law  provides  that  everyone  is  guilty  of  an  indict- 
able offence  and  liable  to  a  fine  of  $800  and  to  one  years 
imprisonment,  who  with  intent  to  defiaud  his  creditors  (ist) 
makes  or  causes  to  be  made  any  gift,  conveyance,  assign- 
ment, sale,  transfer  or  delivery  of  his  property,  (2nd ) 
removes,  conceals  or  disposes  of  any  of  his  property  with 
the  intent  that  anyone  shall  so  defraud  his  creditors  ; 
further,  everyone  is  guilty  of  an  indictable  offence  and 
liable  to  ten  years  imprisonment,  who  with  intent  to  de- 
fraud his  creditors,  or  any  of  them,  destroys,  alters,  mutilates 
falsifies  any  of  his  books,  papers,  writings  or  secureties  or 
makes  or  is  party  to  making  any  false  or  fraudulent  entries 
in  any  book  of  account  or  any  other  document. 

Creditors  Proof  of  Claim. — Every  creditor  who  holds 
security  for  his  claim  shall  be  required  to  value  it.  If  it  is 
in  the  form  of  negotiable  paper,  which  is  not  due,  the  pre- 
sent worth  of  the  paper  will  represent  his  claim. 

A  creditor  should,  immediately  upon  receiving  notice 
of  the  assignment,  furnish  satisfactorily  proofs  of  his  claim. 
If  he  fails  to  do  so  within  a  reasonable  time,  he  may  be 
barred  from  ranking  as  a  creditor. 

Payments  of  DiYldencls. — As  soon  as  a  dividend  sheet 
is  prepared,  notice  shall  be  sent  to  the  creditors  showing  all 
moneys  received  and  disbursed,  with  balance  on  hand  ;  and 
after  the  expiration  of  eight  days  after  the  mailing  of  such 
notice,  dividends  on  all  claims  not  objected  to  within  that 
period  shall  be  paid.  As  large  a  dividend  as  can  with 
safety  be  paid  shall  be  paid  within  twelve  months  from  date 
of  assignment  and  earlier  if  required  by  the  inspectors,  and 
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thereafter  a  further  dividend  shall  be  paid  every  six  months 
and  more  frequently  if  required  by  the  inspectors  until  the 
estate  is  wound  up  and  disposed  of. 

In  the  absence  of  special  difficulties  the  estate  should  be 
wound  up  within  a  year. 

Undeclared  dividends  may  be  attached  for  debt. 

When  the  dividends  do  not  pay  the  claim  in  full,  the 
creditor  may  sue  the  debtor  for  the  balance. 

Examination  of  the  As^igrnor. — The  creditors  upon 
a  majority  vote  of  those  present  at  any  regular  meeting, 
may  without  an  order,  upon  a  48  hour  notice,  examine 
the  assignor  upon  oath  before  any  oflficcr  or  clerk  of  the 
Crown,  touching  the  estate  and  effects  of  the  assignor,  and 
as  to  the  property  and  means  at  the  date  of  his  assignment, 
and  also  the  property  and  means  he  still  has  of  discharging 
his  debts  and  liabilities  ;  and  as  to  the  disposal  of  any  pro- 
perty since  contracting  such  debts,  and  as  to  any  and  what 
debts  are  due  him. 

In  case  he  does  not  attend  or  refuses  to  answer  or  dis- 
close his  property  or  his  transactions  respecting  the  same, 
or  if  it  appears  from  such  examination  that  such  assignor 
has  concealed  or  made  away  with  his  property  in  order  to 
defeat  or  defraud  his  creditors,  the  Court  or  Judge  may 
order  him  to  be  committed  to  the  common  jail  of  the  county 
for  a  term  not  exceeding  twelve  months. 

He  may  be  compelled  to  produce  any  book  or  books  or 
documents  of  any  kind  relating  to  his  property  or  dealings, 
in  default  of  which  he  is  liable  to  the  same  penalty. 

Oomposition  Agrreements. — An  insolvent  may  with  the 
consent  of  his  creditors,  make  a  composition  deed  with  them 
at  a  percentage  upon  the  dollar  and  get  a  release  of  the  bal 
ance  of  the  claims,  or  an  extension  of  time  for  payment. 

In  arranging  a  composition  the  most  important  point  to 
be  borne  in  mind  is  that  all  creditors  must  be  dealt  with  on 
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an  equality  and  that  any  advantage  or  bonus  to  any 
creditor  to  induce  him  to  assent  to  the  agreement  will  make 
it  void. 

This  doctrine  is  very  far-reaching.  Any  promise  made 
by  the  debtor  or  any  person  on  his  behalf  to  pay  a  creditor 
more  thin  each  of  the  others  cannot  be  enforced,  and  not 
to  disclose  is  to  conceal. 

Assignment  of  an  Insolvent  to  save  the  property  from 
his  creditors  may  be  set  aside  by  an  action  brought  for  that 
purpose.  It  is  valid  as  between  the  parties  themselves,  but 
not  as  to  creditors. 


REVIEW    QUESTIONS. 

In.solvk.ncy. 

1— Defiub  insolveacy  ? 
2- -When  is  a  man  said  to  1)6  insolvont  V 
3— What  is  mean':  by  being  in  insolvent  ciicinnstances  ? 
4 — Are  there  any  insolvent  laws? 
.       5— What  parliament  has  power  to  make  insolvent  laws? 
6— What  act  governs  at  present? 

Assignments. 

7— What  is  an  assignment? 

8 — What  are  the  parties  t6  an  assignment  called  ? 
9 — To  what  exteii^"  must  an  assignment  be  advertised  ? 
10 — Is  an  assignment  voluntary  or  compulsory  ? 
11 — When  and  where  should  an  assignment  be  registered  ? 
12— What  is  the  penalty  for  neglect  to  register? 
13 — Does  neglect  to  register  invalidate  the  assignment? 
14— Is  a  sheriiT  liable  for  the  penalty  ?    Explain. 
15 — What  may  be  done  in  case  the  assignment  is  not  regis- 
tered ? 

16 — If   an   assigning  debtor  owns  lands,   what  precaution  is 
necessary  ? 

17 — What  should  be  the  form  of  an  assignment? 
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IH  — Wliut  am  till)  (liitics  of  im  uHsiKnecV 

lf» — Who  may  bo  an  nssiKHoo  V 

20-  Undor  what  (Mrcunistancos  may  tho  propi'i-ty  of  iissiniimeiit 
lit'  removed  from  tho  county  in  which  the  assignment  is  'nailoV 

21  -Wiiat  must  bt  done  with  all  monoyH  and  proceeds  of  sah'S 
of  inscivent  estate? 

22— What  is  tho  fine  for  violation  of  tho  act  regarding  tho 
iilioveV 

2U— How  may  an  assigneo  be  removed  V 

21— How  shall  tho  estate  vest  in  the  now  assignee  V 

25— Can  a  person  act  both  as  assignee  and  solicitor  of  an  estate? 

2<)— If  a  person  to  whom  a  gift  or  conveyanco  has  been  made 
on  the  eve  of  insolvency  and  the  property  has  been  sold  to  a  third 
piirty,  what  may  bo  done? 

27— What  precedence  has  an  assignment? 

28— What  remuneration  should  the  assignee  receive  ? 

29— What  power  has  the  assignee  to  pay  tho  inspectors  for  ser- 
vices or  expenses? 

30— What  is  the  most  an  inspector  can  bo  paid? 

31 — What  are  the  duties  of  an  assignee  in  respect  to  his  ac- 
counts and  tho  information  of  creditors. 

The  Chkditor's  Rkihts. 

32— What  must  the  creditor  do  upon  receiving  notice  of  the  as- 
signment ? 

33— How  aro creditors  entitled  to  vote  who  are  not  present? 

31— Upon  what  schedule  are  votes  calculated? 

35 — What  claims  are  prior  to  that  of  the  creditors? 

30 — What  is  the  time  limit  within  which  a  transfer  may  bo 
made  before  insolvency  ? 

37— What  are  the  clauses  of  the  act  relating  to  p.-eferences  ? 

38 — How  may  you  deal  with  a  chattel  mortgage  given  by  the 
assignor  within  sixty  days  prior  to  his  assignment? 

39 — What  are  the  fines  and  punishment  for  making  a  fraudu- 
lent preference  ? 

40 — How  and  when  shall  dividends  be  paid  ? 

41 — What  examinations  may  the  assignor  be  required  to  stand  ? 

42 — What  is  a  composition  and  its  most  important  point  ? 
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In  Ontario  all  proceeding's  for  the  recovery  of  debts  can 

with  great  facility  be  conducted.     In  all  cases  in  the  Ili^h 

Court  and  County  Court,  actions   can  be  commenced  and 

carried  on  there,  and  execution  can  thereupon  issue  to  any 

Sheriff  in  the    Province.      There   are   three   courts  having 

jurisdiction    in    such   cases,   the  High  Court,  the  County 

Court   and   the   Division  Court.       The  jurisdiction  of  the 

Division    Court   is    limited   to  cases  where  the  debt  is  not 

over  $100,  except  where  it  is  ascertained  by   the   signature 

of  the  defendant,  as  in  the  case  of  an  accepted  draft  or  a 

promissory  note,  in  which  case   the  jurisdiction  would  be 

increased  to  $200  ;  the  jurisdiction  of  the  County   Court  is 

similarly  limited  to  $200  and  $400,   and   actions  for  larger 

demands  must  be  brought  in  the  High  Court.       It  will  be 

found  much  more   satisfactory   to  take  proceedings  in  the 

High  Court  where  that  can   be  done,  as  in  that  case  the 

plaintiff  is  enabled  to  recover  from  his  debtor  the   amount 

of  his  solicitor's  charges  as  well  as  the  mere  disbursements. 

In  the  Division   Court  the  jurisdiction  is   to  some  extent 

limited  to  the  residence  of  the  defendant,   but   if  the  claim 

be  over  $100  and  payable  by  the  contract  of  the  parties  at 

a    particular  place,  action    may  be   brought   in  the  court 

holden  for  the  Division  in   which  the  place  of  payment  is 

situated,  and  the  defendant  cannot  then  have  it  removed  to 

his  place  of  residence  or  to  any  other  Court  without  giving 

notice   of  his  intention  to   object  to  the  jurisdiction,  and 

shewing  a  bona  fide  defence  to  the  action,  within  eight 
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(lays.  It  should  be  noted  that  in  case  an  assignee  disputes 
a  creditor's  claim  to  be  entitled  to  recover  on  an  estate  the 
action  for  a  decl.aration  of  the  ri^ht  to  rank  must  be 
brought  in  the  High  Court,  as  it  is  an  action  for  ecjuitablc 
relief. 

in  very  few  cases  where  the  claim  is  a  mere  money  de- 
mand is  it  found  necessary  to  go  down  to  trial,  provided 
the  writ  of  summons  issued  be  properly  endorsed,  as  the 
practice  gives  great  facility  for  obtaining  speedy  judgment 
in  case  of  dispute,  on  serving  notice  of  a  motion  for  that 
purpose  and  proving  the  claim  by  affidavits  ;  and  in  case 
the  defendant  files  an  affidavit  contradicting  that  of  the 
l)laintiff,  the  motion  may  be  enlarged  for  the  purpose  of 
cross-examining  him  upon  his  affidavit,  and  the  plaintiff 
may  then  subsequently  move  for  judgment  upon  the  ad- 
missions obtained  on  such  cross-examination. 

^ 

When  judgment  is  obtained,  it  may  be  enforced  by  is- 
suing execution  against  the  goods  and  lands  of  the  judg- 
ment debtor,  and,  if  thought  advisable,  the  creditor  may 
examine  the  judgment  debtor  upon  oath  as  to  the  means 
which  he  had  at  the  time  of  contracting  the  debt,  as  to  his 
subsequent  disposition  of  them,  and  as  to  what  means  he 
now  has  to  enable  him  to  pay  the  same.  Since  the  recent 
Statute  relating  to  executions,  by  which  it  is  provided  that 
they  shall  remain  in  force  for  three  years  without  the  ex- 
pense of  renewing  them,  it  is  often  satisfactory,  in  view  of 
the  small  expense  of  obtaining  judgment,  to  take  judgment 
for  the  purpose  of  issuing  the  execution,  and  keep  it  in  the 
Sheriff's  hands,  so  that  in  case  it  is  at  any  subsequent  time 
discovered  that  the  defendant  is  possessed  of  property 
which  might  not  have  been  known  to  the  judgment  cred- 
itor at  the  time  he  obtained  his  judgment,  it  may  be  seized 
without  delay.  It  often  happens  that  within  a  few  years 
after  a  judgment  has  been  obtained  the  judgment  debtor 
will  be  found  to  have  gone  into  business,  thinking  that  his 
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creditors  have  abandoned  all  intention  of  proceeding  fur- 
ther against  him,  and  the  creditor  who  then  has  an  execu- 
tion can  collect  his  debt. 

In  case  the  creditor's  claim  amounts  to$iooor  more, 
and  the  debtor  can  be  shewn  to  be  about  to  leave  the  Pro- 
vince with  intent  to  defraud  his  creditors,  he  may  be  ar- 
rested as  an  absconding  debtor. 


11 


i 


APPROPRIATION    OF    PAYMENTS. 


Definition. — Appropriation  of  payments  is  defined  as 
the  application  by  a  debtor  or  creditor  to  one  of  several 
debts  of  a  sum  of  money  paid  by  the  debtor  on  account  of 
his  indebtedness. 

The  general  rule  of  law  is  that  the  party  who  pays  money 
has  a  right  to  apply  that  payment  as  he  thinks  fit. 

A  debtor  may  owe  a  creditor  various  sums  of  money  for 
debts  contracted  at  different  dates  and  which  may  be  re- 
presented either  by  mortgage,  bond,  bill  of  exchange  or 
open  debt 

The  debtor  has  the  right  in  making  a  payment  to  direct 
that  the  payment  he  makes  shall  be  applied  in  payment  or 
in  part  payment,  as  the  case  may  be,  of  any  of  such  debts, 
and  his  direction  or  application  of  the  payment  prevents 
the  creditor  from  applying  it  on  any  debt  other  than  the 
one  specified  by  the  debtor. 

This  direction  or  application  must  be  made  either  before 
or  at  the  time  of  payment  and  may  be  either  oral  or  in 
writing,  as  by  letter  enclosing  the  payment. 

If  the  debtor  does  not  specify  the  debt  on  which  he 
wishes  the  payment  to  be  credited,  the  creditor  may  then 
exercise  his  right  of  applying  the  payment  as  he  desires  to 
any  of  the  different  debts  owing   to   him.       The  creditor's 
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right  may  be  exercised  by  him  at  any  time,  but  once  hav- 
ing credited  it  to  a  certain  debt  and  the  debtor  having  been 
notified  of  such  credit  having  been  made,  the  creditor  can- 
not afterwards  apply  it  to  a  different  account. 

The  creditor  may  exercise  his  right  in  applying  the  pay- 
ment to  a  debt  that  has  been  barred  by  the  Statute  of 
Limitation. 

In  case  neither  the  debtor  or  creditor  apply  the  pay- 
ment to  a  particular  debt  the  law  will  apply  the  payment 
to  the  discharge  of  the  debt  of  earliest  date  standing  unpaid 
at  the  date  of  the  payment. 
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SALE  OF   PEI^SONAL  Pf^OPERTY. 


Property  is  the  produce  of  labor  ;  it  is  anything  of  value 
which  is  susceptible  of  ownership.  The  word  property, 
however,  is  used  in  two  different  senses  ;  to  indicate 

1st.  The  thing  itself  which  the  person  owns,  and 

2nd.  The  right  or  interest  which  a  person  has  in  a  thing 
to  the  exclusion  of  others  ;  as  for  example,  a  farm  is  said 
to  be  property,  and  the  right  one  has  in  the  farm  is  said  to 
be  his  property  in  it.  The  latter  is  the  legal  technical  de- 
finition of  the  term,  while  the  former  is  the  popular  under- 
standing of  it.  Property  is  divided  into  two  general  classes, 
personal  and  real. 

Personal  property. — To  give  a  perfectly  logical  defini- 
tion of  personal  property  so  as  to  exactly  distinguish  be- 
tween it  and  real  property  seems  to  be  difficult.  Personal 
property  is  generally  said  to  consist  of  such  things  as  are 
movable  from  place  to  place,  as  merchandise,  live  stock, 
furniture,  etc.,  whereas  real  property  consists  of  those  things 
that  are  fixed  and  immovable,  such  as  lands,  houses,  etc. 
Houses,  however,  are  frequently  movable,  but  are  neverthe- 
less generally  real  property.  A  house  may  be  built  merely 
as  a  temporary  building  with  the  intention  of  moving  it,  or 
any  house  may  be  sold  by  itself  and  taken  off  the  land  on 
which  it  is  built.  In  either  of  these  cases  it  is  personal 
property.  Under  the  common  law  all  vegetable  growths 
such  as  trees,  grass  and  growing  crops  while  attached  to 
the  soil  were  considered  real  property,  but  the  moment 
they  are  severed  from  the  soil  they   become   personal  pro- 
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perty.     Crops  growing  from  seed  sown  or   planted  may  be 
bought  and  sold  or  mortgaged  as  personal  property. 

Sales. — A  sale  of  personal  property  may  be  regarded  in 
two  ways  : 

1st.  It  may  be  defined  as  the  transfer  of  the  title  in  the 
thing  sold  for  a  price  in  money  ;  or 

2nd.  It  may  be  considered  as  a  contract  or  agreement 
for  the  transfer  of  the  title  to  the  thing  sold  for  a  price  in 
money.  The  latter  is  the  sense  in  which  the  tc^rm  will  be 
used  in  this  book.  The  consideration  on  which  the  agree- 
ment is  made  must  be  money,  since  if  it  is  something  else 
than  money  the  transfer  is  a  barter  and  not  a  sale.  Sales 
arc  divided  into  two  general  classes,  executory  and  exe- 
cuted. 

Executory  Sales  are  those  in  which  the  title  to  the  pro- 
perty has  not  been  transferred  from  the  seller  to  the  buyer  ; 
there  is  simply  an  agreement  to  make  a  transfer  of  it  at 
some  future  time.  It  is  because  of  the  importance  of  this 
division  into  executory  and  executed  sales  that  we  define  a 
sale  as  an  agreement  to  transfer  the  title  rather  than  the 
transfer  itself.  If  a  sale  is  the  transfer  of  the  title,  then 
there  can  be  no  such  thing  as  an  executory  sale. 

Executory  sales  are  usually  conditional.  Of  these  we 
might  mention, 

I — Sales  on  trial. 

2 — Sales  by  sample  or  description. 

3 — Sales  of  goods  in  transit. 

In  a  conditional  sale  the  title  of  the  property  does  not 
pass  to  the  purchaser  until  the  conditions  are  fulfilled. 

Executed  Sales. — In  executed  sales  there  must  be  a 
delivery  of  the  property  to  the  purchaser  which  may  be 

I — An  Actual  Delivery,  where  the  property  is  portable 
and  can  be  easily  handled. 
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2 — A  Constructive  Delivery,  where  the  article  cannot  be 
handled  and  something  is  handed  to  the  purchaser  that 
takes  the  place  of  the  goods.  The  following  are  examples  . 

I — A  Bill  of  Lading  to  represent  goods  in  the  hands  of 
a  railway  or  shipping  company. 

2 — A  Warehouse  Receipt  representing  goods  stored. 

3 — The  Key  of  the  storehouse  where  the  goods  are  kept. 

In  case  of  delivery  by  bill  of  lading  or  warehouse  receipt 
an  assignment  should  be  endorsed  on  it. 

Necessary  Gonditions. — The  necessary  conditions  or 
elements  of  a  sale  of  personal  property  are  as  follows  : 

1st.  There  must  be  parties  competent  to  contract. 

2nd.  These  parties  must  mutually  assent  to  the  contract 
in  the  same  sense. 

3rd.  There  must  be  a  consideration  or  price. 
4th   There  must  be  subject  matter  or  thing  sold. 

5th.  The  sale  must  conform  to  the  statute  of  frauds. 

Parties. — The  parties  to  a  contract  of  sale  are  the  buyer 
and  the  seller,  or  as  they  are  frequently  called,  the  vendor 
and  the  vendee.  These  parties  must  be  competent  to  make 
a  binding  contract.  The  rule  as  to  the  competency  of  par- 
ties is  the  same  in  sales  of  personal  property  as  in  any 
other  contract. 

Mutual  Assent. — This  condition  is  the  same  as  the  cor- 
responding condition  in  an  ordinary  contract.  The  parties 
must  assent  to  the  terms  of  the  sale  with  the  same  under- 
standing of  them.  This  assent  may,  of  course,  be  given 
orally  or  in  writing,  and  may  be  either  express  or  implied. 
In  order  to  make  a  contract  of  sale,  however,  there  must  be 
a  definite  offer  to  sell  on  the  part  of  one  party,  and  a  de- 
finite acceptance  of  the  offer  on  the  part  of  another.  Mere 
negotiations  which  do  not  constitute  a  distinct  offer  and  ac- 
ceptance will  now  be  considered  a  sale. 
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Price  and  Payment. — Corresponds  to  the  consideration 
in  an  ordinary  contract,  and  differs  from  it  only  in  that  it 
must  be  money.  It  may  either  be  paid  at  tlie  time  of  the 
sale  or  promised  to  be  paid  at  some  future  time.  The  price 
may  be  either  express  or  implied.  If  the  parties  distinctly 
agree  upon  the  amount  to  be  paid,  there  is  an  express  price. 
Very  frequently,  however,  it  happens  that  no  price  is  fixed 
upon  at  the  time  of  the  sale  and  no  express  promise  to  pay 
is  mentioned.  Where  this  is  the  case,  if  there  is  anything 
from  which  the  price  intended  can  be  determined,  the  law 
will  imply  a  promise  to  pay  it ;  for  example  where  the  sub- 
ject matter  of  the  sale  consists  of  articles  of  merchandise, 
the  law  will  imply  the  price  to  be  the  reasonable  market 
value  of  the  articles  on  the  day  of  sale.  If  there  is  nothing 
from  which  the  price  intended  can  be  determined  there  will 
be  no  sale. 

Selling  Personal  Property,  which  is  still  retained  in 
possession,  is  binding  as  between  the  parties  themselves, 
but  is  not  binding  against  creditors  or  subsequent  purchas- 
ers, unless  a  Bill  of  Sale  is  recorded. 

Subject  Matter. — The  thing  sold,  or  the  subject  matter 
must  be  legal  and  in  actual  or  potential  existence  at  the 
time  of  sale.  There  cannot  be  a  valid  contract  of  sale 
where  the  subject  matter  has  ceased  to  exist,  either  at  the 
time  the  contract  is  made  or  at  the  time  when  it  is  to  be 
executed.  If  a  horse  sold  be  dead,  or  merchandise  sold  be 
destroyed  by  fire  or  otherwise  when  the  contract  is  made, 
or  when  it  is  to  be  executed,  there  is  no  sale,  even  though 
the  price  be  paid.  But  where  a  thing  is  in  potential  exist- 
ence, that  is,  may  come  into  existence  in  the  future,  as,  for 
example,  the  wool  to  grow  on  a  flock  of  sheep,  or  a  grow- 
ing crop,  a  sale  may  be  made  of  it. 

Legality. — The  subject  matter  of  the  contract  must  be 
legal  in  order  to  make  a  binding  contract  of  sale.  The 
legality  of  the  subject  matter  depends   on   the  same  rules 
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here  as  in  any  other  contract ;  it  is  legal  unless  the  law  de- 
clares it  to  be  illegal,  and  a  sale  is  always  presumed  to  be 
legal  until  its  illegality  is  shown.  At  common  law  the  sale 
of  articles  having  an  immoral  effect,  or  to  be  used  for  an 
immoral  purpose,  such  as  obscene  publications,  gambling 
etc.  are  illegal. 

Effect  of  Illegality. — An  illegal  sale  is  absolutely  void, 
hence  there  can  be  no  ratification  of  it.  If  a  sale  is  made 
of  several  articles  for  one  price,  and  part  of  them  legal  and 
the  others  illegal,  the  whole  contract  is  tainted  with  illegal- 
ity, and  no  money  can  be  recovered  for  any  of  the  articles. 
If  an  illegal  sale  has  been  executed  by  either  or  both  par- 
ties, the  law  will  not  relieve  either  party  from  its  effect.  If 
the  subject  matter  of  the  sale  has-been  delivered,  the  seller 
may  refuse  to  deliver.  This  is  because  of  the  general  rule 
that  in  all  illegal  transactions  the  law  leaves  the  parties  just 
where  it  finds  them. 

Statute  of  Frauds. — Without  a  statutory  provision  to 
that  effect  a  contract  of  sale  of  personal  property  need  not 
be  in  writing,  in  order  to  be  valid  ;  but,  as  we  have  seen, 
the  Statute  of  Frauds  provides  that  no  contract  for  the  sale 
of  goods,  wares  or  merchandise  for  the  price  of  $40  or  up- 
wards is  binding,  unless 

1st.  The  buyer  shall  accept  part  of  the  goods  so  sold 
and  actually  receive  the  same,  or 

2nd.  Pay  part  of  the  price  at  the  time  the  agreement  is 
made,  or 

3rd.  The  agreement  be  made  in  writing  and  signed  by 
the  parties  to  be  charged.  Wherever  this  statute  has  been 
adopted  a  sale  of  personal  property  amounting  to  more 
than  $40,  which  does  not  conform  to  one  of  these  condi- 
tions, is  not  binding. 

While  this  is  sufficient  to  comply  with  the  statute,  in  im- 
portant sales  it  is  customary  to  execute  a  formal  bill  of  sale 
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like  the  following,  in  order  that  the  buyer  may  have  some- 
thing to  show  his  title  to  the  property,  and  also  require  that 
the  seller  give  a  written  guarantee  that  he  has  a  good   title. 

BILL  OF  SALE. 

ftitom  all  Ittcit  litj  itftot  Vvtotnio:  That  I,  Hknry 
Stull,  of  the  city  of  Ottawa  and  County  of  Carleton,  Pro- 
vince of  Ontario,  party  of  the  first  part,  in  consideration  of 
the  sum  of  One  Hundred  Dollars  to  me  in  hand  paid  by 
TllOS.  Bows,  of  the  city  of  Ottawa  and  County  of  Carle- 
ton,  party  of  the  second  part,  the  receipt  of  which  is  hereby 
acknowledged,  have  bargained  and  sold,  and  by  these  pre- 
sents grant  and  convey  unto  the  said  party  of  the  second 
part,  all  of  the  following  described  personal  property,  to 
wit  : 

[Thai  follows  a  list  of  the  at  tides  of  property.) 

©a  Simc  iinU  to  Sold  the  same  unto  the  said  party  of 
the  second  part  and  his  legal  representatives  forever. 

The  said  party  of  the  first  part  hereby  covenants  and 
agrees  to  and  with  the  said  party  of  the  second  part  that  he 
is  possessed  of  the  full  right  and  title  to  the  party  hereby 
conveyed  and  that  he  will  warrant  and  defend  the  same  in 
the  quiet  and  peaceful  possession  of  the  said  party  of  the 
second  part  against  the  lawful  claims  of  all  persons  whom- 
soever. 

gtt  |Uttitt00  lUljrveor,  I  have  hereunto  set   my 
hand  ihis  first  day  of  July,  A.  D.  1897. 

Henry  Stull. 

STOPPAGE    IN    TRANSIT. 

Goods  or  any  Personnl  Property  May  be  Stopped  in 
Transit  by  the  seller  before  there  has  been  a  delivery  to 
the  buyer.  It  is  the  right  to  regain  possession  of  goods 
that  have  been  forwarded  to  the  buyer  on  credit,  and  then 
to  hold  possession  of  them  until   the   right  has   been  paid, 
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Thc  right  may  be  exercised  by  the  seller  provided  the 
lowing  conditions  exist : 

1st.  The  price  for  which  the  goods  were  sold  must  be 
wholly  or  partly  unpaid. 

2nd,  They  may  be  in  the  hands  of  a  third  person  in 
transit. 

3rd.  The  buyer  must  be  insolvent. 

Indebtedness. — The  sole  use  of  the  right  of  stoppage  in 
transit  is  to  enforce  payment,  consequently  payment  for 
goods  necessarily  prevents  its  exercise  ;  but  the  mere  tak- 
ing of  a  note  in  payment  docs  not  affect  the  right,  unless, 
by  agreement  between  the  parties,  the  note  is  accepted  as 
absolute  payment.  Although  the  price  may  be  partially 
paid,  the  goods  may  be  stopped  in  protection  of  the  part 
which  remains  unpaid.  The  indebtedness  must  be  on  the 
particular  goods  which  arc  stopped.  Any  general  indebt- 
edness of  the  seller  to  the  buyer  will  not  allow  the  stoppage 
of  goods  which  are  paid  for. 

In  Transit. — The  second  condition  is  that  the  goods 
must  be  in  transit  from  the  seller  to  the  buyer.  This  of 
course  implies  that  they  have  left  the  possession  of  the 
seller  and  have  not  yet  come  into  the  possession  of  the 
buyer,  so  they  are  necessarily  in  the  possession  of  a  third 
person  for  the  purpose  of  being  transported   to   the  buyer. 

Insolvency  of  the  Buyer. — This  must  have  occurred 
or  the  seller  have  discovered  it  after  the  sale.  If  the  in- 
solvency occurred  and  is  known  to  the  seller  before  he 
ships  the  goods  he  cannot  exercise  the  right  of  stoppage  in 
transit. 

Exercise  of  the  Right. — It  is  not  necessary  for  the 
seller  to  take  actual  possession  of  the  thing  sold  when  in 
the  hands  of  a  carrier  or  middleman.  It  is  sufficient  for 
him  to  give  notice  to  the  common  carrier  to  hold  the  goods 
subject  to  his  order.  The  notice  should  describe  the 
goods,  state  that  the  right  of  stoppage  in  transit  exists,  and 
order  the  carrier  not  to  deliver  them  to  the  consignee. 
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NOTICi:   OI'    STOI'I'AdE   IN   TRANSIT. 

London,  Ont.,  July  10,  1897. 
To  the  Canadian  Kxpicss  Company,  London,  Ont.  : 

Gentlemen, —  I  delivered  to  you  yesterday  one  case  of 
goods  consigned  to  David  Blain  &  Co.,  Collingvvood,  Ont. 
Circumstances  are  such  that  I  have  the  right  of  stoppage  in 
transit.  Do  not,  therefore,  deliver  the  case  of  goods,  but 
hold  the  same  subject  to  my  order. 

Yours  respectfully, 

J.  C.  Woods. 

He  may  send  this  by  mail,  but  in  that  case  he  may  have 
to  prove  that  it  was  actually  received,  and  he  would  find 
it  difficult  to  do  so,  consequently  it  is  best  to  have  it  deliv- 
ered personally  to  the  express  agent.  If  the  company  de- 
livers the  case  of  goods  after  receiving  this  notice  it  is  liable 
for  whatever  loss  the  shipper  may  sustain  by  such  un 
authorized  delivery. 


REVIEW  QUESTIONS. 


Sales  of  Personal  Pkoi-ekty. 

1 — Define  property  ;  in  what  .sen.se  is  tlio  word  usc'tlV 

2— Define  personal  property.     What  does  it  inchide  V 

3 — What  is  a  sale  of  personal  property  ? 

1 — What  is  an  executory  sale?    Executed?  Give  examples. 

5— What  are  the  necessary  conditions  of  a  sale  of  personal 
property  '? 

0— What  is  said  of  tlie  parties  ?     Assent?     Price?      Subject 
matter?    Legalitj' of  subject  matter  ?    Illegality? 

7 —What  connection  has  the  statute  of  frauds  with  sales  of 
personal  property  ?    Give  example  of  its  application  ? 

8— What  is  the  right  of  stoppage  in  transit  ? 

U — Under  what  circumstances  may  it  be  exercised  ? 
10— What  is  necessary  in  regard  to  the  indebtedness  of  the 
buyer  ?    With  regard  to  the  goods  being  in  transit  ?    Insolvency  of 
the  buyer  ? 

11— How  is  the  right  exercised? 
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A  Chattel  Mortgage  is  a  lien  on  personal  property.  It 
is,  in  reality,  £.  deed  or  conveyance  of  personal  property  as 
security  for  a  debt,  or   for  money  borrowed.  It   must 

be  registered  at  the  County  Clerk's  office  within  five 
clays  after  execution,  It  may  be  written  by  any  person, 
but  must  be  signed  and  witnessed  and  sworn  to  before  a 
commissioner  of  the  High  Court  or  a  notary  public  or 
magistrate. 

It  must  contain  a  full  description  of  the  goods  and 
chattels,  so  they  can  be  readily  distinguished  ;  also  where 
they  are  located  and  whose  possession  they  are  in  at  the 
time. 

Besides  the  affidavit  of  the  witness,  it  must  also  contain 
an  affidavit  of  the  mortgagee,  or  his  duly  authorized  agent, 
that  the  mortgagor  is  justly  indebted  to  him  for  that  much 
money  due,  or  for  that  much  money  paid,  and  that  it  was 
not  done  to  protect  the  goods  of  the  mortgagor  from  his 
creditors. 

This  instrument,  in  order  to  hold  the  goods  against  other 
creditors  or  subsequent  purchasers  in  good  faith,  must  be 
registered  within  five  days. 

If  a  mortgage  be  taken  merely  as  security  for  a  debt 
previously  contracted,  it  will  not  be  binding  against  other 
creditors. 

If  money  is  paid  it  will  hold  against  other  creditors,  un- 
less done  on  the  eve  of  bankruptcy,  /hen  it  would  be  set 
aside.     Action  must  be  taken  within  sixty  days  after  date 

of  mortgage. 
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If  all  or  a  portion  of  the  floods  covered  by  a  chattel 
mortgage  should  be  removed  to  another  county,  a  certified 
copy  of  the  mortgage  must  be  filed  with  the  County  Court 
Clerk  where  they  are  removed  to  within  sixty  days,  other- 
wise the  goods  arc  liable  to  seizure  and  sale  under  execu- 
tion, and  in  such  case  the  mortgagee  has  no  recourse 
against    subsequent  purchasers  and  mortgagees  for  value. 

A  chattel  mortgage  holds  the  claim  against  the  debtor 
for  twenty  years,  because  it  is  an  instrument  under  seal. 

It  will  hold  the  goods  against  other  creditors  for  only 
one  year,  unless  it  is  renewed  within  the  year.  To  hold 
the  goods  against  other  creditors  for  a  longer  period  than 
one  year  it  must  be  renewed  within  thirty  days  before  the 
year  expires,  and  so  on  from  year  to  year  as  long  as  it 
runs.  For  this  reason  most  chattel  mortgages  are  drawn 
for  eleven  months  instead  of  one  year.         /^ 

Caution  to  Debtor. — All  chattel  mortgages  have  not 
the  same  wording  in  the  printed  blanks  commonly  used, 
and  the  debtor  should  be  certain  that  the  instrument  he 
signs  does  not  give  the  creditor  the  right  to  foreclose  the 
mortgage  at  any  time  he  pleases  upon  some  fancied  breach 
of  the  covenant. 

For  an  illegal  seizure  damages  may  be  recovered,  but 
the  wording  of  some  of  the  mortgages  gives  the  creditor 
the  right  to  seize  before  the  debt  is  due,  and  to  do  so  with- 
out giving  any  notice  to  that  effect. 

Asslgrnmont. — A  chattel  mortgage  is  not  a  negotiable 
instrument,  but  it  may  be  transferred  by  assignment.  The 
assignment  must  be  filed  also  at  the  County  Clerk's  Of- 
fice where  the  mortgage  is  registered. 

Discharge. — When  a  chattel  mortgage  has  been  paid  a 
discharge  should  be  filed  also  at  the  office  of  the  County 
Clerk.  It  is  a  document  describing  the  chattel  mortgage 
and  stating  that  the  debt  has   been   paid.      Many  persons 
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think  that  if  they  have  returned  to  them  the  copy  that  the 
niorttjagec  iielcl  it  is  sufficient,  entirely  forgetting  that  the 
duplicate  is  still  on  f\\c  at  the  Clerk's  oflficc.  The  discharge 
should  be  there  also,  showing  to  the  public  that  the  debt 
lias  been  paid. 


FORM   OF    CHATTEL    MORHMME. 

erijio  ^itHcittiivr,  made  (in  duplicate)  this  ist  day  of  July, 
1897,  between  David  A.  Keand,  of  the  City  of  Chatham, 
the  Mortgagor,  and  John  Huston,  of  the  City  of  London, 
the  Mortgagee ; 

Ittititroortl),  that  the  mortgagor  in  consideration  of  one 
hundred  dollars  of  lawful  money  of  Canada,  to  him  paid  by 
the  said  mortgagee,  at  or  before  the  delivery  hereof  (the 
receipt  whereof  is  hereby  acknowledged),  doth  hereby  grant, 
bargain,  sell  and  assign  to  the  said  mortgagee,  his  execu- 
tors, administrators  and  assigns,  all  and  singular  the  follow- 
ing goods  and  chattels,  being  one  bay  mare,  4  years  old, 
one  waggon,  one  set  of  double  harness,  and  all  my  house- 
hold furniture  of  every  description  in  my  house  on  Nelson 
Street,  in  said  city  of  Chatham  ;  To  Have  and  to  Hold 
the  said  goods  and  chattels  unto  the  said  mortgagee,  his 
executors,  administrators  and  assigns  to  be  his  and  their 
only  use  forever ;  Provided  always  that  if  the  mortgagor, 
his  executors  or  administrators  shall  pay  or  cause  to  be 
paid  to  the  said  mortgagee,  his  executors,  administrators  or 
assigns  one  hundred  dollars  in  one  year  from  the  date  here- 
of, with  interest  thereon  at  eight  per  cent  per  annum,  then 
these  presents  and  everything  herein  contained  shall  be- 
come cease,  determine  and  become  utterly  void  to  every 
intent  and  purpose.  And  the  said  mortgagor  for  himself, 
his  executors  and  administrators,  shall  and  will  warrant  and 
forever  defend  by  these  presents  the  said  goods  and  chattels 
unto  the  said  mortgagee,  his  executors,  administrators  and 
assigns. 
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And  the  said  mortgagor  doth  hereby  for  himself,  his 
executors  and  administrators,  convenant  with  the  said 
mortgagee,  his  executors,  pHministrators  and  assigns,  that 
he  or  they  will  pay  the  money  hereby  secured  in  the  man- 
ner above  stated,  and  also  that  in  case  default  shall  be  made 
in  payment  as  aforesaid  or  any  pa^t  thereof,  or  in  case  the 
mortgagor  shall  attempt  to  sell  any  part  of  the  said  goods 

or  chattels,  or  to  remove  the  same  out  of  the  County  of 
Kent,  or  suffer  the  same  to  be  seized  or  taken  in  execution, 

then  it  may  be  lawful  for  the  said  mortgagee,  his  executors, 
administrators  and  assigns,  his  or  their  servants  or  agents, 
at  any  time  during  the  day,  to  enter  into  any  lands  or  houses 
where  the  said  goods  may  be,  and  for  such  person  to  break 
or  force  open  any  doors,  bolts  or  fastenings,  fences  or  enclo- 
sures, for  the  purpose  of  taking  possession  of  and  removing 
said  goods,  and  may  thereafter  sell  all  or  any  part  thereof 
at  public  auction  or  private  sale,  and  out  of  the  proceeds  of 
such  sale  to  pay  such  sums  of  money  as  may  be  due  him 
hereunder,  and  all  lawful  expenses  incurred  thereby  in  con- 
sequence of  such  default  as  above  mentioned,  and  to  pay 
over  to  said  mortgagee  any  surplus  remaining  after  such 
sale  and  payment ;  or  in  case  of  deficiency,  then  that  the 
said  mortgagor,  his  executors  or  administrators  will  pay 
the  same  to  the  said  mortgagee,  his  executors,  administra- 
tors or  assigns.  Provided  always  that  it  shall  not  be  incum- 
bent to  make  such  sale  as  aforesaid,  but  the  said  mortgagee 
his  executors,  administrators  or  assigns,  may  peaceably 
hold,  use  and  possess  said  goods  and  chattels  without  the 
hindrance  of  any  person  whomsoever. 

^tt  |Uitne00  iUbtrfOf,  the  parties  hereto  have  hereunto 
placed  their  hands  and  seals. 

Witness;  D.  F.  KEAND,  [se^l.] 

FRED.  LINDER. 
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A  Mortgagre  on  real  estate  is  a  deed  or  conveyance  of 
the  property  by  the  debtor  to  the  creditor  to  secure  the  pay- 
ment of  a  certain  sum  of  money,  with  a  "  proviso"  that  it 
shall  become  void  upon  the  payment  of  the  debt  and  ac- 
cumulated interest.  A  mortgage  is  binding  on  the  pro- 
perty as  soon  as  it  is  executed,  but  the  first  mortgage 
registered  is  the  one  that  has  first  claim. '  Of  thiee  mort- 
gages  that  might  be  given  on  the  same  property  the  same 
week  or  day,  the  first  one  that  is  recorded  is  first  mortgage, 
no  difference  whether  it  was  written  first  or  last. 

A  Precaution. — Before  paying  over  the  money  there 
should  be  an  abstract  of  title  procured  ;  then  sign  and  re- 
gister the  mortgage  and  have  the  abstract  continued  so  as 
to  include  the  mortgage,  thus  making  certain  that  nothing 
has  been  entered  in  the  meantime.  At  the  same  time  this 
is  being  done  the  Sheriffs  office  should  be  searched  to  see 
if  there  are  any  judgments,  and  the  Treasurer's  office  to  see 
if  taxes  are  all  paid.  With  these  precautions  a  safe  title 
would  be  secured. 

There  are  various  clauses  in  a  mortgage  that  should  be 
noticed.  One  provides  that  if  interest  is  not  paid  it  may 
be  compounded  ;  another  that  if  taxes  are  not  paid  the 
lender  may  pay  them  and  charge  the  same  rate  of  interest 
that  the  mortgage  draws  ;  another  one  provides  that  if  the 
borrower  does  not  keep  the  buildings  insured  for  a  certain 
specified  sum  the  lender  may  insure  them  and  charge  the 
same  rate  of  interest  the  mortgage  draws. 
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Transfer. — Mortgages  are  not  negotiable  by  indorse- 
ment, but  may  be  transferred  by  assignment.  The  assign- 
ment is  also  an  instrument  under  seal,  and  must  be  re- 
corded at  the  same  place  the  mortgage  is  registered. 

Foreclosure  is  where  the  debtor  fails  to  meet  the  pay- 
ments and  the  lender  has  to  take  possession  and  sell  to 
satisfy  the  claim. 

Discharge  of  Mortgage. — When  a  mortgage  has  been 
paid  the  lender  is  required  to  give  the  borrower  a  dis- 
charge, which  is  a  statutory  form  of  receipt.  When  this 
has  been  filled  out  and  signed  in  the  presence  of  a  witness, 
duly  sworn,  it  is  registered  by  the  debtor  or  borrower. 

Unsatisfied  Mortgages.— If  a  mortgage  for  a  certain 
amount  covers  certain  properties  of  a  debtor  which,  upon 
being  sold,  do  not  pay  the  whole  claim  of  principal,  inter- 
est and  expenses,  and  the  debtor  has  other  property,  the 
mortgagee  can  recover  on  the  other  property  until  his  full 
claim  has  been  satisfied.  If  the  debtor  has  no  other  pro- 
perty then,  but  may  acquire  it  afterwards,  the  mortgagee 
may  proceed  against  it  at  any  time  within  twenty  years 
after  the  maturity  of  the  mortgage. 

Prepayment. — Mortgages  may  be  prepaid  five  years 
from  date,  no  matter  for  what  length  of  time  they  may 
have  been  drawn,  by  simply  paying  three  months  advance 
interest.  The  mortgagee  cannot  collect  any  interest  thereafter 

Mortgages  on  real  estate  outlaw  in  ten  years  aft  ;  ma- 
turity or  last  payment  of  either  principal  or  interest,  ua*ass 
rc-acknowledged. 

FORM   OF    MORTGAGE. 

®l|i0  ^nUrtttitve  made  in  duplicate,  the  eighth  day  of 
October,  one  thousand  eight  hundred  and  ninety  in  pur- 
suance of  the  Act  respecting  short  forms  of  Mortgages, 

Between,  Christopher  Columbus,  of  the  Town  of  Pene* 
tanguishene  in  the  Province  of  Ontario,   Lumberman,  an 
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unmarried  man,  hereinafter  called  "The  Mortgagor,"  of 
the  First  part,  and  William  Dalton  of  the  City  of  Toronto 
in  the  Province  of  Ontario,  Banker,  William  Henry  Price, 
of  the  City  of  Hamilton  in  the  said  Province  of  Ontario, 
Esquire,  and  Ebenezer  Mills  of  the  City  of  Woodstock 
in  the  said  Province  of  Ontario,  Banker,  hereinafter 
called  "  The  Mortgagees,"  of  the  Second  Part ; 

lUtjPvmo  the  party  of  the  first  part  has  contracted  to 
purchase  from  the  parties  of  the  second  part  the  land  here- 
inafter described,  and  has  agreed  to  give  this  mortgage  as 
security  for  two  hundred  and  fifty  dollars,  the  unpaid  bal- 
ance of  the  purchase  money. 

ilom  tl|i0  ^ntietttitrp  Wtintoottih  that  in  consideration 
of  two  hundred  and  fifty  dollars,  the  unpaid  balance  of  the 
purchase  money,  and  of  one  dollar  of  lawful  money  of  Can- 
ada now  paid  by  the  said  mortgagees  to  the  said  mortgagor, 
the  receipt  whereof  is  hereby  acknowledged,  the  said  mort- 
gagor doth  grant  and  mortgage  unto  the  said  mortgagees, 
their  heirs  and  assigns  for  ever  as  joint  tenants.  All  and 
singular  that  certain  parcel  or  tract  of  land  and  premises 
situate,  lying  and  being  in  the  Township  of  Tiny  in  the 
County  of  Simcoe  in  the  said  Province  of  Ontario,  being 
composed  of  the  west  half  of  Lot  Number  One  Hundred 
and  Thirteen  on  the  first  concession  in  the  said  Township 
of  Tiny,  containing  by  admeasurment  one  hundred  acres, 
be  the  same  more  or  less. 

OTo  matte  anH  ^0  l^ollf  the  same  with  the  appurtenances 
unto  and  to  the  use  of  the  said  mortgagees,  their  heirs  and 
assigns  forever  as  joint  tenants  subject  to  the  proviso  for 
redemption  thereof  hereinafter  contained. 

^rotiitielt  this  mortgage  to  be  void  on  payment  of  two 
hundred  and  fifty  dollars  in  gold  with  interest  at  six  per 
cent  as  follows  ; — the  principal  sum  to  be  repaid  by  two 
equal  instalments,  payable  on  the  eighth  day  of  October  1891 
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and  the  eighth  day  of  October  1892,  together  with  interest 
at  the  rate  aforesaid  payable  with  each  instalment  of  prin- 
cipal as  shall  from  time  to  time  remain  unpaid,  and  taxes, 
and  performance  of  statute  labor  ;  The  said  mortgagor  con- 
venants  with  the  said  mortgagees  that  the  mortgagor  will 
pay  the  mortgage  money,  and  interest,  and  observe  the 
above  Proviso  ;  That  the  mortgagor  hath  a  good  title,  in 
fee  simple,  to  the  said  lands  ;  and  that  he  hath  the  right  to 
convey  the  said  lands  to  the  said  mortgagees  ;  and  that,  on 
default,  the  mortgagees  shall  have  quiet  possession  of  the 
said  lands,  free  from  all  incumbrances ;  and  that  the  said 
mortgagor  will  execute  such  further  assurances  of  the  said 
lands  as  may  be  requisite. 

Protfidrlk  that  the  mortgagees  on  default  of  payment  for 
one  month  may  enter  on  the  lease  or  sell  the  said  lands 
without  notice. 

Provided  that  the  mortgagees  may  distrain  for  arrears  of 
interest. 

Utrouittelk  tliat,  in  default  of  the  payment  of  any  instal- 
ment of  the  principal  or  the  interest  hereby  secured,  the 
whole  principal  hereby  secured  remaining  unpaid,  shall  be- 
come payable  but  the  mortgagees  may  waive  their  right  to 
call  in  the  principal,  and  shall  not  therefore  be  debarred 
from  asserting  and  exercising  their  right  to  call  in  the  prin- 
cipal upon  the  happening  of  any  future  default ;  provided 
that,  until  default  of  payment,  the  mortgagor  shall  have 
quiet  possession  of  said  lands. 

f n  |llittte00  ^Iftvtof  the  said  parties  hereto  have  here- 
unto set  their  hands  and  seals. 

Signed,  sealed  and  delivered, 
in  the  presence  of 

'^tttivth,  on  the  day  of  the  date  of  the  foregoing  inden- 
ture, the  mortgage  money  herein  mentioned,  to  be  advanced 
to  me. 
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County  of  Simcoe  f  ^'  John  Smith,  of  the  Town  of  Pene- 
To  Wit    1  tanguishene,  in  the  County  of  Simcoe, 
I  make  oath  and  say  ; 

1.  That  I  was  personally  present  and  did  see  the  within  in- 
strument and  duplicate  thereof  duly  signed,  scaled  and  exe- 
cuted by  Christopher  Columbus,  the  party  thereto. 

2.  That  the  said  instrument  and  duplicate  were  executed 
at  Penetanguishene. 

3.  That  I  know  the  said  party. 

4.  That  I  am  a  subscribing  witness  to  the  said  instru- 
ment and  duplicate. 

Sworn  before  me,  at  Penetanguishene,  ^ 
in  the  County  of  Simcoe,  this  I 
twenty  seventh  day  of  October  j 
A.  D.  1896.  I 


A  Commissioner  for  taking  affidavits  in  H.  C.  J. 
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The  Relation  between  Master  and  Servant  is  in  many 
respects  the  same  as  that  between  principal  and  agent,  so 
that  what  has  been  said  under  the  head  of  agency  will  in 
nearly  every  particular  apply  here. 

The  master  is  the  employer  and  the  servant  the  em- 
ployee. In  order  to  constitute  a  contract  of  hiring  and  ser- 
vice there  must  be  either  an  expressed  or  implied  mutual 
engagement  binding  one  party  to  hire  and  remunerate  and 
the  other  to  serve  for  some  determinate  time.  In  cases 
where  the  employer  only  agrees  to  pay  as  long  as  the  ser- 
vant remains,  leaving  it  optional  either  with  the  servant  to 
serve  or  the  master  to  employ,  there  is  no  contract  of  ser- 
vice and  hire. 

Contract  of  Service  and  Hire. — A  contract  of  service 
and  hire  need  not  necessarily  be  in  writing  unless  the  con- 
tract is  for  a  longer  period  than  one  year. 

If  no  express  contract  has  been  made  for  hire  betweei. 
the  parties  a  contract  will  be  presumed  if  the  service  is  per- 
formed, unless  it  is  with  near  relatives,  as  with  parent  or 
or  uncle. 

If  service  has  been  performed  without  anything  being 
said  about  wages  the  law  presumes  that  the  parties  agreed 
for  the  customary  wages  for  that  kind  of  service  paid  in  that 
community.  Where  it  is  not  specially  agreed  to  the  con- 
trary, wages  would  be  payable  at  the  end  of  the  time. 

Duties  of  the  Employee. — The  employee  must  fulfil 
the  agreement,  whatever  that  may  be,  and  to  do  this  faith- 
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fully  requires  not  only  diligence,  but  his  careful  attention, 
skill  and  forethought.  His  master  pays  for  his  skill  as  well 
as  he  does  for  his  time,  also  his  diligent  forethought  in 
planning  or  executing  his  work.  He  is  expected  to  obey 
all  reasonable  orders  from  the  master,  to  be  punctual  and 
courteous. 

A  flagrant  violation  of  the  agreement  in  any  of  these  par- 
ticulars renders  him  liable  for  damages  or  for  discharge  as 
the  case  may  be. 

Notice  to  Leave. — A  servant  hired  for  a  definite  period, 
either  for  a  day,  a  week,  a  month,  or  a  year  may,  on  the 
termination  of  the  time,  leave,  or  the  master  may  discharge 
him  without  giving  any  notice. 

Where  the  hiring  is  foi'  no  definite  time  and  the  wages 
paid  by  the  day,  week,  month,  or  year,  when  either  party 
wishes  t  terminate  the  contract  the  other  party  is  entitled 
to  notice  :  If  paid  by  the  day,  a  day's  notice.  If  paid  by 
the  week,  a  week's  notice.  If  paid  by  the  month,  a  month's 
notice.     If  paid  by  the  year,  three  month's  notice. 

The  notice  need  not  be  in  writing,  but  where  the  time  is 
longer  than  a  day  it  would  be  much  better  to  give  a  written 
notice. 

Discharge  Without  Notice. — The  employee  is  pre- 
sumed to  give  due  diligence  to  the  discharge  of  the  duties 
assigned  to  him,  to  be  punctual  as  to  time,  to  obey  all  rea- 
sonable commands,  and  to  be  responsible  for  all  damages 
caused  by  his  negligence.  If,  therefore,  he  violates  the 
agreement  by  habitually  neglecting  his  duties,  by  taking 
absences  without  permission,  or  in  any  of  the  following 
ways  he  may  be  discharged  without  notice  by  paying  him 
the  wages  due. 

Persons  employed  on  a  weekly  or  monthly  service  may 
quit  or  be  discharged  by  giving  a  week's  or  a  month's 
notice  by  payment  of  a  week's  or  a  month's  wages. 
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Oause  for  Leaving. — The  master's  commands  are  pre- 
sumed at  time  of  contract  to  be  reasonable,  legal,  and  to  be 
within  the  limit  of  work  the  servant  was  employed  to  per- 
form. The  implement?  and  machinery  are  supposed  to  be 
suitable  for  that  kind  of  work  and  so  protected  as  to  be 
reasonably  free  from  danger.  If,  therefore,  the  master  gives 
unreasonable  commands  and  endeavors  to  enforce  them,  the 
servant  has  cause  for  leaving. 

If  the  ^nachine,  or  any  particular  machine  used  by  the 

,^  cmployee\  is    not    considered   suitably  protected,  and  he 

gives  noticfc  to  the  employer,  who  still  requires  work  to  be 

done  with  the  dangerous  machine,  it  is  a  cause  for  leaving. 

If  any  accident  occurs  after  giving  of  such  notice  the 
employer  is  liable  for  damages. 

If  the  servant  used  the  machine  without  giving  any  notice 
of  its  danger  he  cannot  claim  damages  for  an  accident. 

If  the  master  does  not  pay  the  wages  as  per  agreement 
the  servant  may  procure  a  discharge  and  wages  due,  by 
placing  the  matter  in  the  hands  of  a  Justice  of  the  Peace. 

Proceedings  in  Case  of  Disagrroement. — If  any  dis- 
agreement exists  between  master  and  servant,  proceedings 
must  be  taken  before  a  Justice  of  the  Peace  within  one 
month  after  the  engagement  has  ceased. 

If  the  Justice  receives  the  evidence  of  the  plaintiff  he 
must  also  receive  that  of  the  defendant. 

When  wages  are  not  paid  by  the  master  to  the  servant, 
the  servant  may  within  one  month  after  the  engagement 
ceased,  or  within  one  month  after  the  last  instalment  of 
wages  was  due,  go  before  a  Justice  for  a  hearing  of  the 
case,  and  if  furnishing  a  sufficient  proof  of  the  cause  of  his 
complaint,  secure  a  discharge  and  obtain  an  order  for  pay- 
ment of  wages  up  to  the  amount  of  $40  and  costs. 

Either  party  may  appeal  from  the  Magistrate's  decision 
to  the  Division   Court  by  giving  notice  of  appeal  to  the 
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other  party  within  four  days  after  the  decision,  and  at  least 
eight  days  before  the  holding  of  the  Division  Court  ;  also, 
within  the  four  days  to  enter  into  a  bond  with  the  opposite 
party  with  two  sureties,  approved  by  the  Clerk  of  the  Court, 
for  $100.  as  a  guarantee  to  appear  and  to  cover  the  costs. 

Where  masters  and  workmen  establish  a  Board  for  the 
settlement  of  their  difficulties  that  may  arise,  it  has  by 
statute  all  the  powers  that  arbitrators  possess,  and  its  de- 
cisions are  binding.  See  Revised  Statutes  of  Ontario, 
Chap.  140. 

CONTRACT  FOR  HIRE  OF  LABOR  OR  SERVICE. 

ffllio  Jiovermrnt  made  this  day  of  189  , 

between  the  party  of  the  first  part  and 

the  party  of  the  second  part 

|t)ttne00(tl|.  That  the  said  party  of  the  first 

part  agrees  faithfully  and  diligently  to  work  for  said 
the  party  of  the  second  part,  on  his  farm  in  the  county  of 
Province  of  Ontario,  (or  as  clerk  or  salesman  in  his 
store)  for  the  period  of  from  and  after  the 

day  of  18    ,  for  the  sum  of  per  month. 

In  consideration  of  which  services  so  to  be  performed  the 
said  party  of  the  second  part,  agrees  to  pay  the 

said  party  of  the  first  part,  the  sum  of 

per  month,  payable  as  follows  :  dollars  on  the 

day  of  and  dollars  on  the  first  day  of  each 

successive  month  following,  until  the  whole  labor  shall  be 
performed.  And  when  said  labor  has  been  fully  performed, 
then  the  balance  of  such  as  has  not  been  therefore  paid  the 
said  party  of  the  first  part. 

^n  |tlttnr00  thereof  the  said  parties  have  hereunto  set 
their  hand  this  day  of  18    . 
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JHOTEb    KEEPERS. 

A  Hotel  Koopor  is  any  one  who  makes  it  his  business  to 
entertain  travelers,  and  provide  lodginj];s  and  necessaries  for 
them,  their  servants  and  horses,  whether  a  sign  swings  be- 
fore his  door  or  not. 

No  matter  v/hat  personal  objection  a  host  may  have,  he 
cannot  refuse  to  receive  a  guest ;  for  every  one  who  pro- 
fesses to  exercise  the  business  of  a  hotel  keeper  is  bound 
to  afford  such  shelter  and  accommodations  as  he  possesses 
to  all  travelers  who  may  apply  therefor,  and  tender  or  are 
able  to  pay  the  customary  charges.  However,  a  traveler 
who  behaves  in  a  disorderly  or  improper  manner  may  be 
refused  ;  so  may  one  who  is  intoxicated  or  if  there  is  no 
room  in  the  hotel ;  but  it  will  not  do  for  the  proprietor  to 
say  he  has  no  room  if  the  statement  is  false,  for  he  will  thus 
render  himself  liable  to  an  action. 

A   Hotel   Keeper  must  not  knowingly  allow  thieves,  or 

reputed  thieves  to  meet  in  his  house,  no  matter  however 

lawful  the  object  of  their  meeting  may  be ;  and  if  he  wishes 

he  may  prohibit  the  entry  of  one  whose  misconduct  or 
filthy  condition  would  subject  his  guests  to  annoyance. 

Hotel    Keeper's    care  of  goods   and    baggage. — The 

hotel  keeper  is  bound  to  take  not  ordinary  care  merely,  but 
uncommon  care  of  the  goods,  money  and  baggage  of  his 
guests,  and  he  is  also  responsible  for  the  acts  of  his  domes- 
tics and  servants,  as  well  as  for  the  acts  of  his  guests.  He 
cannot  avoid  his  responsibility  by  a  refusal  to  take  any  care 
of  goods  because  there  are  suspected  persons  in  the  house, 
the  law  will  not  allow  him  thus  to  escape  his  liability.  The 
doctrine  in  reference  to  the  liability  of  a  hotel  keeper  for 
the  safety  of  his  guest's  goods,  baggage,  etc.,  is  very  broad. 
He  may  be  exonerated  when  the  guest  chooses  to  have  his 
goods  under  his  own  care,  but  in  order  to  render  him  liable 
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it  is  not  necessary  that  the  goods  be  placed  in  his  special 
keeping,  or  brought  to  his  special  notice.  If  they  arc  in  the 
hotel,  brougi.t  there  in  an  ordinary  and  reasonable  way  by 
a  guest,  it  is  sufficient  to  charge  the  proprietor.  And  it 
does  not  matter  in  what  part  of  the  hotel  the  goods  arc 
kept,  while  they  are  within  it  they  are  under  the  care  of  the 
hotel  keeper,  and  he  is  responsible  for  their  safe  custody. 

Who  ig  a  Guest. — "Long  since  it  was  laid  down  in  old 
Bacon  that  hotels  are  for  passengers  and  wayfaring  men,  so 
that  a  friend  or  a  neighbor  can  have  no  action  as  a  guest 
against  the  landlord."  Such  a  neighbor  or  friend  who  is  no 
traveler,  but  comes  to  the  hotel  at  the  request  of  the  land- 
lord, and  lodges  there  is  not  deemed  a  guest.  "But  when 
a  traveler  (a  traveler  is  one  who  is  absent  from  home  on 
pleasure  or  business),  comes  to  a  hotel  and  is  accepted,  he 
instantly  becomes  a  guest." 

If  a  traveler  leaves  his  horse  at  a  hotel,  and  lodges  else- 
where, he  will  be  deemed  a  guest.  But  if  a  traveler  leaves 
his  goods,  for  which  the  hotel  keeper  receives  no  reward, 
and  then  lodges  elsewhere,  he  will  not  be  deemed  a  guest. 

The  length  of  time  that  a  man  may  stop  at  a  hotel  makes 
no  difference,  whether  for  one  meal  or  one  month,  if  he  still 
retains  his  character,  a  special  agreement  as  to  the  price  of 
board  per  week  will  not  change  his  character  from  a  guest 
to  that  of  a  mere  boarder. 

The  hotel  keeper  has  a  lien  upon  the  groods  of  his 
guest  for  his  board  and  lodging  and  liquors  supplied  him. 
The  goods  having  been  borrowed  by  the  guest,  and  owned 
by  a  third  person,  will  make  no  difference,  unless  the  fact 
is  known  to  the  hotel  keeper. 

If  the  horses  of  travelers  be  left  with  the  hotel  keeper,  in 
his  hotel,  he  has  a  lien  upon  them  for  their  keep,  even 
though  the  owner  put  up  at  a  different  place.  But  a  hotel 
keeper  has  no  lien  upon  a  horse  for  the  bill  of  its  owner,  or 
the  bill  for  the  keeping  of  another  horse. 


lolEJMS    ON    PROfERTY. 


A  Lion  is  a  legal  claim.  It  includes  every  case  in  which 
cither  real  or  personal  property  is  charged  with  any  debt  or 
duty.  Or  in  other  words,  it  is  the  right  to  hold  possession 
of  property  until  some  claim  against  it  has  been  satisfied. 

Possession  is  always  necessary  to  create  a  lien  except  in 
case  of  real  estate.  The  lien  simply  extends  to  the  right  of 
holding  the  property  until  the  debt  is  satisfied. 

The  existence  of  a  lien  does  not  prevent  the  party  en- 
titled to  it  from  collecting  the  debt  or  claim  by  taking  it 
into  Court. 

Warehouse  men,  carpenters,  tailors,  "-s,  millers,  print- 
ers, etc..  or  any  person  who  performs  laoor  or  advances 
money  on  property  or  goods  of  another  has  a  lien  on  same 
until  all  charges  are  paid. 

Hotel  Keepers  have  a  Hen  upon  the  baggage  of  their 
guests,  whom  they  have  accommodated. 

Oommon  Oarriers  have  a  lien  on  goods  carried  for 
transportation  charges. 

Agents  have  a  lien  on  goods  of  their  principal  for  money 
advanced. 

How  to  Hold  the  Lien.  Never  give  up  possession  of 
the  property  until  the  debt  is  paid. 

Real  Property.  If  the  debt  is  on  a  house,  barn  or  other 
real  property,  file  a  lien  on  the  whole  property,  and  have  it 
recorded  in  the  County  Registry  office.  The  claim  then 
partakes  of  the  nature  of  a  mortgage. 
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MocliiiiiIc'H  Lion.  Many  of  the  Provinces  have  enacted 
|)ccial  laws  to  protect  mechanics  who  furnish  materials  for 
huildings  which  they  erect  for  others.  The  lien  must  be 
icLjistcrcd  within  30  days  from  the  time  the  last  work  was 
done  or  material  delivered  and  an  action  thereon  must  be 
1  ommenced  within  90  days  from  such  time,  otherwise  the 
lien  becomes  extinct.  The  following  form  is  the  one  gen- 
erally used  in  Ontario  : 

FORM  OF  Mi:CIIAMC\S  LIEN. 

Thomas  Burns,  of  the  City  of  Hamilton,  Bricklayer, 
claims  a  lien  upon  the  estate  of  John  Hunter,  Hamilton,  of 
said  City  of  Hamilton,  Contractor,  in  the  undermentioned 
land  in  respect  of  40  days'  work  performed  thereon  while  in 
the  employment  of  Peter  Smith,  of  the  City  of  Hamilton; 
I^uilder,  on  or  before  the  30th  day  of  June.  1897.  The 
amount  claimed  as  due  is  for  40  days'  wages  at  $3.50  per 
day — $140. 

The  following  is  a  description  of  the  land  to  be  charged  : 
Lot  81  and  west  half  of  Lot  82  on  the  west  side  of  McNab 
Street  North,  according  to  Plan  672  filed  in  the  Registry 
Office  for  the  County  of  Wentworth. 

Dated  at  Hamilton  this  24th  July,  1897. 

Witness,  TilOMAS  BUKNS. 

Adam  Meyers. 

AFFIDAVIT  VERIFYING  CLALM. 

I,  Thomas  Burns,  named  in  the  above  claim,  do  make 
oath  that  the  said  claim  is  true,  Thomas  Burns.  . 

Sworn  before  me  at  the  City  of  Hamil-  \ 
ton,   in  the   County  of  Wentworth,  this 
24th  day  of  July,  1897.  I 

J.  E.  O'Reilly. 

A  Commissioner. 
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THE    PUBLie    HIGJHWAYS. 


Public  Roads  are  those  which  are  laid  out  and  sup- 
ported by  Crown  or  Municipal  Councils.  Their  care  and 
control  is  regulated  by  the  statutes  of  the  different  Pro- 
vinces, and  in  detail  will  not  be  referred  to  here,  as  they  can 
be  easily  looked  up  by  those  who  desire  information  so  en- 
tirely local. 

Ownership.  The  soil  and  the  land  remains  in  the 
Crown. 

Liability. — The  repair  of  highways  is  usually  imposed 
upon  the  Municipalities,  and  they  are  made  liable  by 
statute  for  all  damages,  against  persons  or  estates,  from  in- 
juries received  or  happening  in  consequence  of  a  neglect  of 
duty  on  the  part  of  the  officers  having  the  same  in   charge. 

The  opening  or  closing  of  highways  is  effected  by  the 
by-law  of  a  Municipal  Council. 

Law  of  the  Road. — Persons  traveling  with  carriages 
or  vehicles  of  transportation,  meeting  on  any  public  way,  it 
is  customary  to  turn  their  carriages  or  wagons  to  the  right 
of  the  center  of  the  road,  so  far  as  to  permit  such  carriages 
or  wagons  to  pass  without  interruption. 

Runaways. — The  owner  of  a  runaway  horse  or  horses, 
if  negligent,  or  not  exercising  due  care,  is  responsible  for 
all  damages  that  may  occur. 

Any  unreasonable  occupation  of  the  public  way,  vv  aether 
arising  out  of  a  refusal  to  turn  out  and  allow  a  more  rapid 
vehicle  to  pass,  or  from  an  unjustifiable  occupancy  of  such 
a  part  of  the  road  as  to  prevent  others  from  passing,  will 
render  the  party  so  trespassing  liable  for  damages  to  any 
suffering  injuries  therefrom. 

Petitions  for  laying  out  or  changing  a  road  or  street 
are  made  to  the  Municipal  Council. 
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ARBITR;0fTION. 


Arbitration  is  the  submission  of  an  agreement  by  par- 
ties who  have  a  controversy  or  difference,  to  the  decision  of 
a  third  party. 

Arbitration  is  one  of  the  highest  courts  for  the  settlement 
of  personal  differences.and  if  people  would  only  learn  more 
of  its  benefits  and  advantages,  more  would  avail  themselves 
of  it. 

When  the  matters  in  difference  are  simply  those  of  fact, 
it  is  often  more  satisfactory  to  submit  them  to  the  decision 
of  mutual  friends,  each  contending  party  choosing  one,  and 
the  two  arbitrators  thus  chosen  choosing  the  third,  and  the 
three  parties  thus  chosen  constituting  the  court. 

The  decision  of  the  arbitrators  is  called  an  award. 

The  award  should  be  specific  and  distinct  containing  the 
decision  of  the  arbitrators  in  as  clear  and  concise  language 
as  possible,  which  should  be  put  into  writing  and  signed  by 
them. 

The  following  oath  should  be  taken  by  the  persons 
chosen  to  act  as  arbitrators  or  referees  before  entering  upon 
the  examination  of  the  matters  in  dispute  :  We,  the  un- 
dersigned arbitrators,  appointed  by  and  between  John 
Smith  and  Thomas  Brown,  do  swear  fairly  and  faithfully  to 
hear  and  examine  the  matters  in  controversy  between 
said  John  Smith  and  Thomas  Brown,  and  to  make  a  just 
award,  according  to  the  best  of  our  understanding. 

T.  H.  Grant, 
L.  L,  Hamilton, 

S.  H.  Thomas. 
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Sworn  to,  this  26th  day  c  <'  '*':ay  1897,  before  me. 

D.  B.  Johnson, 
Justice  of  the  Peace. 

Oaih  to  be  administered  to  a  witness  by  the  arbitrators  : 
You  do  solemnly  swear,  that  the  evidence  you  shall  give  to 
the  arbitrators  here  present  in  a  certain  controversy  sub- 
mitted to  them  by  and  between  John  Smith  and  Thomas 
Brown,  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  so  help  you  God. 

The  agreement  to  refer  matters  in  dispute  to  the  decision 
of  arbitrators  is  called  a  submission,  and  the  terms  of  the 
agreement  should  be  written  out  and  signed  by  the  disput- 
ing parties. 
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WILLS   ANO   EXECUTORS. 


Who  may  make  a  Will. — All  persons  of  sound  mind 
and  memory,  of  lawful  age,  freely  exercising  their  own  will, 
may  dispose  of  their  property  by  will. 

Lawful  Age  is  2i  years,  in  both  male  and  female. 

All  wills  should  be  in  writiog  on  paper  or  parchment. 
No  exact  forms  of  words  is  necessary  to  make  a  will  good 
at  law.  The  maker  of  a  will  if  male,  is  called  a  testator ;  if 
female,  testatrix. 

Dyingr  Intestate. — Any  person  who  dies  without  having 
made  a  valid  will  is  said  to  have  died  intestate.  The  pro- 
perty will  then  be  distributed  according  to  the  laws  of  the 
Province  in  which  it  is  situated  by  a  person  appointed  by 
the  Surrogate  Court,  called  an  Administrator.  Though 
commonly  used,  a  seal  is  not  essential  to  a  will.  The  last 
annuls  all  former  ones. 

A  Wife's  Dower. — A  wife  cannot  be  deprived  of  her 
dower,  which  is  a  life  interest  in  one  third  of  her  husband's 
real  estate,  by  will.  A  devise  or  bequest  may  be  made  to  a 
wife  in  lieu  of  dower,  but  it  must  be  clearly  so  expressed  or 
she  may  become  entitled  to  both. 

Subsequent  marriage  revokes  all  wills  made  while  single. 

Testator's  property  is  primarily  liable  for  testator's  debts 
and  funeral  expenses,  which  must  be  paid  before  any  part 
of  it  can  be  distributed  to  legatees. 

A  will  is  good,  though  written  with  a  lead  pencil. 
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A  Will  must  be  signed  in  the  presence  of  at  least  two  wit- 
nesses who  must  sign  in  the  presence  of  the  testator  and  of 
each  other.     An  executor  is  a  competent  witness. 

Executors. — A  person  who  is  competent  to  make  a  will 
can  appoint  his  own  executors.  If  the  persons  so  appoiiited 
are  legally  competent  to  transact  business,  the  Surrogate 
Court  will  confirm  the  appointment.  The  persons  so  ap- 
pointed are  not  obliged  to  serve. 

It  is  not  necessary  that  the  witnesses  should  know  the 
contents  of  the  will.  It  is  necessary  that  the  testator  ack- 
nowledges to  them  that  it  is  his  will,  signs  it  in  their  pre- 
sence, or  acknowledges  the  signature  already  signed  to  be 
his,  and  requests  them  to  §ign  as  witnesses  ;  they  should 
sign  as  witnesses  in  the  presence  of  testator  and  of  each 
other. 

Testator  should  write  his  own  name  in  full.  If  unable  to 
do  so,  his  hand  should  be  guided  by  another,  and  his  name 
written,  or  a  mark  made  near  his  name. 

The  following  is  the  usual  form  when  testator  signs  by 
mark. 

his 

John  X  Smith. 

mark. 

The  executors  must  first  prove  the  will  and  be  appointed 
by  the  Surrogate  Court  of  the  County  in  which  the  testator 
resided  at  the  time  of  his  death. 

Executors  are  allowed  one  year  in  which  to  collect  the 
assets  and  pay  the  debts  before  the  payment  of  legacies 
can  be  enforced,  though  it  is  always  well  to  perform  the 
duties  expeditiously. 

Executors  must  keep  a  strict  account  of  all  dealings  with 
the  estate,  or  they  will  be  held  personally  responsible.  A 
devise  or  bequest  to  a  witness,  or  to  the  husband  or  wife  of 
such  witness  is  invalid. 

An  addition  to  an  executed  will  is  called  a  codicil. 
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WILLS   AND   EXECUTORS.  151 

The  same  essentials  apply  to  a  codicil  as  to  a  will. 

Legacies  to  subscribing  witnesses  are  generally  declared 
void. 

SHORT    FORM   OF    WILL. 

I,  Andrew  Peterson,  of  the  Town  of  Berlin,  Merchant, 
being  of  sound  and  disposing  mind  and  memory,  do  make 
and  publish  this  as  my  last  will  and  testament,  hereby  re- 
voking all  former  wills  and  testamentary  dispositions  here- 
tofore at  any  time  by  me  made. 

I  hereby  appoint  my  brother,  VVm-  Peterson,  and  my 
son  in-law,  John  Graham,  to  be  the  executors  of  my  will. 

I  hereby  direct  my  said  executors  to  pay  all  my  just 
debts,  funeral  and  testamentary  expenses  as  soon  as  pos- 
sible after  my  decease. 

I  hereby  devise  my  house  and  premises  known  as  No. 
161  Spruce  Avenue,  in  the  Town  of  Berlin,  to  my  wife.  May 
Peterson,  during  the  term  of  her  natural  life,  and  after  her 
decease  to  my  son,  Robert  Peterson,  absolutely. 

I  devise  and  bequeath  to  my  son,  William  Peterson,  and 
my  daughter  Mary,  the  wife  of  John  Graham,  all  the  rest 
and  residue  of  my  real  and  personal  estate  in  equal  shares 
absolutely. 

In  v/itness  whereof,  I  have  hereto  set  my  hand  this  ist 
day  of  July,  1894. 

Signed,  sealed,  etc ,  etc.  Andrew  Peterson. 
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SUNDRY   IMPORTANT   ITEMS. 


GUARANTY. 


Guaranty  is  an  agreement  whereby  one  person  becomes 
responsible  for  the  debt  or  default  of  another  person.    Some 
limes  the  agreement  is  called  guaranty   and  sometimes   it 
is  called  suretyship. 

The  contract  of  guaranty  or  suretyship  to  be  valid  must 
be  in  writing,  signed  by  the  person  who  agrees  to  become 
responsible,  (see  statute  of  frauds,  page  19,  section  4). 

There  is  quite  a  difference,  between  guaranty  of  payment 
and  guaranty  of  collection.  Guaranty  of  payment  is  an 
agreement  by  the  surety,  that  if  the  amount  is  not  paid  when 
due,  the  surety  will  immediately  pay  it  without  any  effort 
being  made  to  collect  from  the  principal.  Guaranty  of 
collection  is  an  agreement  by  the  surety  that  he  will  pay  it 
after  due  legal  proceedings  have  failed  to  collect  it  of  the 
principal.  A  guaranty  or  surety  for  the  debts  default  or 
wrongful  acts  of  another,  is  generally  given  in  the  form  of  a 
bond.  The  guarantors  are  called  bondsmen,  who  are  liable 
only  to  the  extent  stated  in  the  bond.  A  person  may  in- 
dorse a  note  as  a  guaranty,  or  may  sign  with  the  maker  as 
surety,  (see  forms.) 

WITHOUT   PREJUDICE. 

The  two  words  "  without  prejudice  "  have  great  import- 
ance when  used  in  a  legal  sense.  This  use  can  be  best 
shown  by  an  illustration,  viz.  :  Two  persons  are  at  vari- 
ance and  likely  to  be  drawn  into  court,  but  the  one   desires 
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an  amicable  settlement  and  is  willing  to  make  any  reason- 
able concession  to  effect  it.  He  may  therefore  write  these 
two  words,  "without  prejudice,"  across  the  upper  left  hand 
corner  of  his  letter,  or  in  the  body  of  the  letter,  and 
then  make  his  proposition,  whatever  it  may  be.  The 
effect  of  these  words  is,  that  if  the  other  party  should  not 
accept  the  proposition  or  terms  thus  offered,  and  the  case 
goes  to  suit,  this  letter  cannot  be  used  in  court  as  evidence 
against  the  writer.  Hence  by  using  these  words  in  that 
way  a  person  who  wishes  to  avoid  litigation  may  safely 
make  advances  to  secure  a  peaceful  settlement,  and  if  not 
successful  his  case  is  not  prejudiced.  A  convenient  form 
at  the  beginning  of  the  letter  would  be  similar  to  the  fol- 
lowing ; 

Dear  Sir  :  "  Without  prejudice  "  I  hereby  make  you  the 
follo\v'ing  proposition,  etc, : 

REPLEYIN. 

A  Replevin  is  a  form  of  action  brought  to  recover  the 
possession  of  specific  goods  unlawfully  taken  by  the 
defendant  and  belonging  to  the  plaintiff,  or  which  the 
latter  has  present  right  of  possession.  It  is  done  by 
obtaining  a  Judge's  order  for  a  Writ  of  Replevin.  In  case 
where  the  claimant  can  show  that  the  delay  in  writing  for 
a  Judge's  order  would  materially  prejudice  his  rights  to 
such  property,  a  Writ  of  Replevin  may  issue  before  a 
Judge's  order  or  rule  of  the  Court  is  obtained. 

Before  the  Sheriff  acts  upon  a  Writ  of  Replevin  the 
claimant  is  required  to  give  a  bond  for  treble  the 
amount  of  the  property  that  he  will  prosecute  the  suit  with- 
out delay,  or  make  a  return  of  the  property  if  a  return  is 
adjudged,  and  pay  such  damages  to  the  defendant  as  he 
may  have  sustained  through  the  proceedings.  If  the  value 
of  the  goods  for  which  the  Writ  of  Replevin  is  obtained 
does  not  exceed  $6o,  the  writ  may  issue  from  the  Division 
Court,  if  over  $60  and  up  to  $200,  the  writ  may  issue  from 
the  County  Court. 
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A  copy  of  the  writ  is  not  served  on  the  defendant  until 
after  the  property  has  been  replevied  or  as  much  of  it  as 
possible. 

GARNISHEE. 

Sometimes  in  a  suit  to  recover  money,  a  third  party, 
called  a  garnishee,  is  brought  in.  A  garnishee  is  an  out- 
side party  supposed  to  owe  the  defendant  money,  who  is 
ordered  not  to  pay  the  money  to  the  defendant  but  to  pay 
it  into  court,  or  keep  it  subject  to  the  order  of  the  court. 
Suppose  A  sues  B  to  recover  money  due  him,  which  B  re- 
fuses to  pay.  Before  or  during  the  progress  of  the  suit,  A 
learns  that  C  is  indebted  to  B.  A  then  may  have  a  garnishee 
summons  issued  for  C,  ordering  him  not  to  pay  over 
any  money  which  he  may  have  belonging  to  B,  and  also 
ordering  him  to  appear  in  court  and  answer  questions  con- 
cerning his  indebtedness.  If  on  examination  it  is  discov- 
ered that  he  is  indebted  to  B,  and  the  debt  is  one  which  by 
law  is  subject  to  garnishment,  the  money  is  either  ordered 
to  be  paid  into  court  or  he  is  ordered  to  keep  it  subject  to 
order  from  the  court.  Then,  if  in  the  suit  judgment  is  ren- 
dered against  B,  the  money,  or  a  portion  of  it,  is  given  to  A. 
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Promissory  Note — Xon-Interest  Bearing. 

$672.  Hamilton,  Ont,  Oct.  15,  1897. 

Thirty  days  after  date,  I  promise  to  pay  Wm.  H.  Bun- 
berry,  or  order,  Six  Hundred  Seventy-two  Dollars,  value 

received. 

W.  H.  Goodman. 


Promissory  Note — Interest  Bearingr. 

$450.  Toronto,  Ont,  Nov.  i,  1897. 

Three  months  after  date,  we  promise  to  pay  Henry  D. 
Frank,  or  order,  Four  Hundred  Fifty  Dollars,  value  re- 
ceived, at  The  Merchants  Bank  here,  with  interest. 

Brown  Bros.  &  Co. 


/' 


; 


Promissory  Note — Joint  and  Several. 

$1260.  \  London,  Ont,  Oct.  14,  1897. 

Two  months  after  date,  we  jointly  and  severally  promise 
to  pay  William  Taylor  &  Son,  or  order,  Twelve  Hundred 
Sixty  Dollars,  value  received,  with  interest  at  5%. 

Edward  Lumsden. 
'  S.  G.  Woodwortii. 
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Proralggory  Note — Not  Negotiable. 

$100.  Belleville,  Sept.  3,  1897. 

Sixty  days  after  date,  I  promise  to  pay   L.   S.  Bearman, 
One  Hundred  Dollars,  value  received. 

Fred.  G  Hunt. 


Promissory  Note— On  Demand,   With  Surety. 

$750.  Ottawa,  Ont.  Sept.  21,  1897. 

On  demand,  I  promise  to  pay  The  E.  B.  Eddy  Company, 

or  order,  Seven  Hundred  Fifty  Dollars,  value  received,  with 

interest  at  7%  per  annum. 

John  W.  Jones. 

VVm   S.  Woods,  Surety. 

Judgment  Note. 

$900.  Stratford,  Ont,  Nov.  i,  1897. 

Three  months  after  date,  I  promise  to  pay  J.  B.  Ellis  & 
Co.,  or  order.  Nine  Hundred  Dollars,  value  received,  with 
interest  at  5%. 

And  I  do  hereby  confess  judgment  for  the  above  sum, 

with   interest   and   cost   of  suit,  a  release  of  all  errors  and 

waiver   of  all   rights   to   inquiry   and   appeal,   and  to  the 

benefit  of  all  laws  exempting  real  or  personal  property  from 

levy  and  sale. 

T.  D.  Bradley 


Chattel  Note. 

$500.  Woodstock,  Ont.,  Aug.  i,  1897. 

On  or  before  Nov.  i,  1897,  for  value  received,  I  promise 
to  pay  A.  R.  Bale,  Five  Hundred  Dollars  ;  to  be  paid  said 
Bale  at  my  warehouse  by  the  delivery  to  him  of  flour  at 
current  prices,  and  as  he  may  require  it. 

Ben  J   A.  Storey, 
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Accommodation  Note.— With  Indorsements. 

$250.  Montreal,  Que,  Sept.  12,  1897. 

One  month  after  date,  I  promise  to  pay  to  myself,  or 
order,  Two  Hundred  Fifty  Dollars,  value  received,  at  Mer- 
chants Bank. 

H.  Hannah. 

Written  across  the  back  :  H.  Hannah,  Wm.  Brown. 

Promissory  Note-  Bearing  Interest    Until  Paid. 

$129.  Toronto,  Ont ,  July  7,  1897. 

Thirty  days  after  date,  I  promise  to  pay  C.  E.  Ruthven, 
or  order,  One  Hundred  Twenty-nine  Dollars,  value  received, 
at  the  Bank  of  Toronto,  with  interest  at  7%  before  and  after 
maturity  until  paid. 

W.  H.  McMaster. 

Sight  Draft. 

$222.  Chatham,  Ont,  Oct.  7,  1897. 

At  sight  pay  to  C  S.  Livingstone,  or  order,  Two  Hundred 
Twenty-two  Dollars,  value  received,  and  charge  to  the 
account  of. 

R.  W.  Louden. 
To  Samuel  Baker, 

Toronto,  Ont. 


Time  Draft. — Accepted. 

$95-  Hamilton,  Ont,  Nov.  9,  1897. 

Sixty  days'  sight,  pay  to  R.  W.  Wright,  or  order.  Ninety- 
five  Dollars,  value  received  and  charge  to  the  account  of. 

Frederick  Hudson. 
To  M.  S.  Griffin. 

Guelph,  Ont. 

Written  across  the  face  of  the  draft :  Accepted,  Nov.   10, 
1897,  Payable  at  The  Traders  Bank,  M.  £.  Griffin. 


I 


I 
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Cheque. — Oertifled. 

No.  315.  Toronto,  Ont,  Oct.,  15,  1897, 

THE  CANADIAN  BANK  OF  COMMERCE. 

Pay  to  Henry  D.  Huntington or   order,  $792. 

Seven    Hundred  Ninety-two Dollars. 

J.  B.  Wasiiuurn. 

Stamped  or  written  across  the  face  of  the  cheque:  Accepted, 
Oct.  15,  1897,  J.  B.  H.,  Teller. 

Guaranty  of  Payment. 

For  value  received,  I  hereby  guarantee  the  payment  of 

the  within  note. 

D.  D.  Hunter. 

Guaranty  of  Collect  ion. 

For  value  received,  I  hereby  guarantee  the  collection  of 

the  within  note. 

T.  D.  Babcock. 

Receipt— Tr.  Apply  on  Account. 

Toronto,  Ont.,  Oct.  17,  1897. 

Received  of  J.  D.  Hanna,  One  Hundred  Fifteen  Dollars 
to  apply  on  account. 
$115.  Johnson  &  Eraser. 

Receipt — In  Full  of  All  Demands. 

Hamilton.  Ont,  Nov.  4,  1897. 

Received  of  J.  B.  Parsons.  Seventy-seven  Dollars,  in  full 
of  all  demands  against  him. 

^7y.  James  Bowman. 
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Receipt  To  Apply  on  Note. 

Burlington,  Ont.,  Sept.  22,  1897. 

Received  of  Armstrong  &  Eddy,  Two  Hundred  Twenty- 
five  Dollars  to  apply  on  their  note  dated  July  i,  1897,  given 
to  me,  being  the  same  payment  which  I  have  indorsed  on 
said  note. 
$225.  W.  R.  Smitiison. 


Due  Bill— Payable  in  Money. 

$25.  Guelph,  Ont.,  Nov.  10,  1897. 

Uuc  Amos  R.  Jennings,  or  order,  Twentj'-fivc  Dollars. 

H.  R.  Bkovvn. 


Due  Bill— Payable  in  Goods. 

$200.  Gait,  Ont,  Dec.  3,  1897. 

Due  William  Lee,  or  bearer.  Two  Hundred   Dollars  in 

goods  from  my  store. 

John  Hamilton. 


Subscription  Paper — In  Form  of  Promissory  Note. 

We,  the  undersigned,  hereby  promise  to  pay  the  sums 
set  opposite  our  respective  names  to  Jno.  W.  Jones,  for  the 
purpose  of  building  a  Sunday  School  for  the  Central  Pres- 
byterian Church,  Hamilton. 


A.  W.  Graham. 


$500 


S.  S.  Moore, 
R.  W.  Gunn, 


$200 
200 


»f 


; 
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HUSINKSS   LAW. 
A  Sot  of  Foreign  Exchange. 

Toronto,  Aug.  20,  1897. 

At  sight  of  this  my  First  of  Exchange,  {second 
ami  thitd  of  same  date  and  tenor  unpaid),  \i?.y  to  the 
order  of  James  Carter  &  Sons,  Seven  Hundred  and 
Fifty  Pounds  Sterling,  and  charge  to  the  account  of 


Robertson  &  Co. 


To  The  Lloyd  Banking  Co., 

London,  England. 


X750. 


2nd. 


Toronto,  Aug.  2otli,  1897. 

At  sight  of  this  my  SECOND  of  Exchange,  {first 
and  third  of  same  date  and  tenor  ?inpaid),  oay  to  the 
order  of  James  Carter  &  Sons,  Seven  Hundred  and 
Fifty  Pounds  Sterling,  and  charge  to  the  account  of 


Robertson  &  Co. 


To  The  Lloyd  Banking  Co., 

London,  England. 


^750. 


Toronto,  Aug.  20,  1897. 


I       At  sight  of  this  my  TllIRD   of  Exchange,  {first 

J     ;  a  fid  second  of  same  date  and  tenor  unpaid^  pay  to  the 

2  order  of  James  Carter  &  Sons,  Seven  Hundred  and 

I  Fifty  Pounds  Sterling,  and  charge  to  the  account  of 


Robertson  &  Co. 


To  The  Lloyd  Banking  Co., 

London,  England. 


;•  20,  iSgy. 

tnge,  {seco7id 
'.  pay  tvo  the 
tundred  and 
■  account  of 

>N   &   Co. 


$840. 
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Certificate  of  Deposit. 

THE  BANK  OF  MOxNTREAL. 
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No.  420. 


Ottawa,  Ont,  August  21st,  1897. 

Adam  Whitworth,  has  deposited  in  this  Bank,  Eight 
Hundred  and  Forty  Dollars,  payable  to  the  order  of  him- 
self on  the  return  of  this  certificate  properly  indorsed. 

J.  C.  Henderson, 
'  Cashier. 


til,  1897. 

mge,  {first 
^ay  to  the 
^dred  and 
iccount  of 

&  Co. 


Letter  of  Grodit. 


5.  1897. 

?e,  {first 
ay  to  the 
ired  and 
count  of 

&  Co. 


No.  9224. 


Stratford,  Ont,  Aug.  21,  1897. 


TO  THE  CORRESPONDENTS  OF  THE 
CANADIAN  BANK  OF  COMMERCE. 

£500.  \ ' 

Gentlemen, — We  have  the  pleasure  of  introducing  to 
you  the  bearer  Mr.  Samuel  Thomson  of  this  place,  who 
purposes  visiting  England  and  France,  and  desires  to  open 
a  credit  with  you.  Kindly  furnish  him  with  such  funds  as 
he  may  require,  not  to  exceed  Five  Hundred  Pounds 
Sterling,  on  his  sight  draft  drawn  on  The  Lloyd  Banking 
Co.,  London,  each  draft  to  be  marked  as  drawn  on  the 
Canadian  Bank  of  Commerce  Letter  of  Credit,  No.  9224. 
Each  draft  to  be  indorsed  on  the  back  hereof  Kindly 
have  drafts  signed  in  your  presence,  and  compare  carefully 
with  signature  below. 

A.  D.  HUNTT.EY,  Manager. 
Alex.  Henderson,  Accountant. 
Samuel  Thomson. 


bis 


m 


I     ! 
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Articles  of  Go- Partnership. 


JlvtidPO  of  C!ro-|)avtttrv0Mtp  made  this  ist  day  of  June, 
1897,  between  Daniel  Webster  and  Charles  F.  Crandall, 
both  of  the  City  of  Hamilton,  witnesseth  : 

I.  The  parties  above  named  have  agreed  to  become  co- 
partners in  business,  and  do  hereby  agree  to  be  co-partners 
under  the  firm  name  of  Webster  and  Crandall,  in  the  busi- 
ness of  manufacturing,  buying  and  selling  paints,  oils  and 
painters*  supplies,  and  conducting  a  general  paint  and  oil 
store  in  said  City  of  Hamilton. 

H.  The  partnership  hereby  formed  shall  commence  at 
the  date  hereof  and  continue  for  the  term  of  five  years, 
unless  dissolved  sooner  by  the  operation  of  law. 

HI.  Said  Crandall  shall  contribute  to  the  partnership 
capital  the  sum  of  Twenty-five  (25)  Thousand  Dollars  in 
cash,  and  said  Webster  shall  contribute  the  sum  of  Five  (5) 
Thousand  Dollars  in  cash,  and  his  skill  and  knowledge  of 
the  business,  and  the  contribution  of  said  Webster  as  afore- 
said is  deemed  equal  to  the  contribution  of  said  Crandall. 

IV,  It  is  agreed  that  said  Webster  shall  devote  his  whole 
time  and  energy  to  the  conduct  of  the  business  and  the 
furtherance  of  its  success,  but  said  Crandall  shall  not  be 
under  obligation  to  devote  more  than  one-half  of  his  time 
in  attention  to  the  partnership  business,  and  each  of  said 
partners  may  draw  out  of  the  business  not  to  exceed  $25 
weekly  for  personal  expenses. 

V.  It  is  agreed  that  each  of  said  partners  shall  pay  and 
discharge  equally  all  rents  and  expenses  of  conducting  the 
business,  and  all  gains  and  profits  which  shall  arise  from 
business  shall  be  equally  divided  after  the  payment  and 
discharge  of  all  losses  by  ill  commodities,  bad  debts,  or 
otherwise,  and  all  such  losses,  and  all  losses  arising  from 
the  conduct  of  the  business  shall  be  born  and  shared  equally 
between  the  partners. 
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VI.  It  is  mutually  agreed  that  true  books  of  account 
shall  be  kept  wherein  each  of  the  said  p;  rtners  shall  enter 
all  moneys  by  them  or  either  of  them  received,  paid,  laid 
out  or  expended  in  and  about  said  business,  as  also  all 
goods,  wares  and  merchandise  by  them  or  either  of  them 
bought  or  sold,  by  reason  or  on  account  of  said  business, 
and  all  matters  and  things  whatsoever  pertaining  to  said 
business,  and  that  either  of  said  partners  shall  at  all  times 
have  free  and  uninterrupted  access  to  said  books,  and  at 
the  end  of  each  quarter  hereafter,  each  of  said  partners 
shall  make  and  render  to  the  other  a  true  and  correct 
account  of  all  profits  and  increase  by  them  or  either  of 
them,  and  of  all  losses  by  them  or  either  of  them  sustained, 
and  of  all  payments,  receipts  and  disbursements  whatsoever 
connected  with  said  business. 

VII.  It  is  further  agreed  that  neither  of  said  partners, 
during  the  conduct  of  said  business,  shall  indorse  any  note 
or  become  surety  for  any  person  without  the  consent  of  the 
other,  and  neither  of  said  partners  shall  give  the  firm  note 
without  the  knowledge  and  consent  of  the  other,  ( 

VIII.  It  is  mutually  agreed  that  at  the  end  of  said  part- 
nership each  of  said  partners  shall  make  and  render  to  the 
other  a  just  and  final  account  of  all  things  relating  to  the 
said  business,  and  there  shall  bean  equal  division  of  the 
partnershi^j  capital  and  the  increase  thereof,  and  an  equal 
bearing  and  sharing  of  the  losses  and  liabilities. 

Hit  |lf}tnP00  Miljfvcof,  the  parties  hereto  have  hereunto 
set  their  hands  and  seals  in  duplicate,  the  day  and  year 
first  above  written. 

Daniel  Webster,  [seal,] 

Charles  F.  Crandall       [seal.] 


!  >  \ 


I 


II 


!       i: 


1       I- 


I       ' 
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Statutory  Deed. 

ffillio  ^itDtntttVC  made  (in  duplicate)  the  first  day  of 
April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  ninety-seven,  IN  PURSUANCE  OF  AN  ACT  respect- 
ing SHORT  FORMS  OF  CONVEYANCES. 

Between  Edward  T.  Hemming  of  the  Township  of 
Barton,  County  of  Wentworth,  and  Province  of  Ontario, 
merchant,  of  the  first  part,  and 

Ada  Hemming,  wife  of  the  party  of  the  first  part,  of  the 
second  part,  and  Walter  Jones  of  the  Township  of  East 
Flamboro,  County  of  Wentworth  and  province  aforesaid, 
yeoman,  of  the  third  part. 

|Utttt(00rtt|  that  in  consideration  of  two  thousand  dollars 
($2000)  lawful  money  of  Canada,  now  paid  by  the  said  party 
of  the  third  part  to  the  said  party  of  the  first  part,  (the  re- 
ceipt whereof  is  hereby  acknowledged,)  he,  the  said  party 
of  the  first  part,  DOTil  GRANT  unto  the  said  party  of  the 
third  part,  in  fee  simple. 

Jill  mil»  Sinonlttv  that  certain  parcel  or  tract  of  land  and 
premises  situate,  lying  and  being  in  the  Township  of  Barton 
County  of  Wentworth  and  Province  of  Ontario,  containing 
by  admeasurement  one  hundred  acres,  be  the  same  more 
or  less,  being  composed  of  the  South  part  of  lot  Number  49 
in  the  gth  Concession  of  the  Township  of  Barton  aforesaid. 

ero  W^vt  attH  STo  HolU  unto  the  said  party  of  the  third 
part,  his  heirs  and  assigns,  to  and  for  his  and  their  sole  and 
only  use  FOREVER,  SUBJECT  NEVERTHELESS,  to  the  reser- 
vations, limitations,  provisos  and  conditions  expressed  in 
the  original  GRANT  made  thereof  from  the  Crown. 

(Note  :  The  following  covenants  make  a  warranty  deed 
of  this.) 

The  said  party  of  the  first  part  COVENANTS  with  tlie  said 
party  of  the  third  part,  THAT  he  has  ths  right  to  convey  the 
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irranty  deed 


said  lands  to  the  said  party  of  the  third  part,  notwithstand- 
ing any  act  of  the  said  party  of  the  first  part 

And  that  the  said  party  of  the  third  part  shall  have  quiet 
possession  of  the  said  lands,  free  from  all  incumbrances. 

And  the  said  party  of  the  first  part,  covenants  with  the 
said  party  of  the  third  part,  that  he  will  execute  such  fur- 
ther assurances  of  the  said  land  as  may  be  requisite. 

And  the  said  party  of  the  first  part,  COVENANTS  with  the 
said  party  cf  the  third  part,  that  he  has  done  no  act  to  en- 
cumber the  said  lands. 

And  the  said  party  of  the  first  part  releases  to  the  said 
party  of  the  third  part,  ALL  IIIS  CLAIMS  upon  the  said  lands 

And  Ada  Hemming,  the  party  of  the  second  part,  hereby 
bars  her  dower  in  the  said  lands. 

^n  |Uitite00  lUljtveof  the  said  parties  have  hereunto  set 
their  hands  and  seals- 


I 


Signed,  Sealed  andj 

Delivered 

in  presence  of         ( 

Charles  Black.     / 


E.T.  Hemming,  [L.  S.] 

Ada  Hemming.  [L.  S.] 


County  OF  \       I,  Charles  Black  of  the  Township  of 

Wentworth:  '    Barton,  County  of  Wentworth   and 


to  wit 


i    Province  of  Ontario,  gentleman,  make 


oath  and  say 


1.  That  I  was  personally  present  and  did  see  the  within 
instrument  and  duplicate  thereof  duly  signed,  sealed  and 
executed  by  Edward  T.  Hemming  and  Ada  Hemming, 
two  of  the  parties  thereto. 

2.  That  the  said  Instrument  and  Duplicate  were  executed 
in  the  County  of  Wentworth. 

3.  That  I  know  the  said  parties. 


I 


i 
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4.  That  I  am  asubscribing  witness  to  the  said  Instrument 
and  Duplicate. 


Sworn  before  me  in  Barton 
in  County  of  Wentworth,  this 
fourth  day  of  April,  A.  D.  1897  ) 


I 


Charles  Black. 


John  D.  Willson, 

A  Commissioner  for  taking  affidavits  in  the  County  of 
Wentworth. 


Form  of  Statutory  Lease. 

®l|i0  §fitli(tttttte,  made  the  Twentieth  day  of  September, 
one  thousand  eight  hundred  and  ninety-seven.  In  PURSU- 
ANCE OF  AN  Act  Respecting  Short  Forms  of  Leases: 

Between  John  Jones,  of  the  City  of  Brantford,  County 
of  Brant,  Province  of  Ontario,  Merchant,  the  party  of  the 
First  Part,  and  William  McCormack,  of  the  same  place, 
aforesaid,  Teacher,  the  party  of  the  Second  Part. 

|Uilne00etlj,  that  in  consideration  of  the  Rents,  Coven- 
ants and  Agreements  hereinafter  reserved  and  contained  on 
the  part  of  the  said  party  of  the  Second  Part,  his  executors, 
administrators  and  assigns  to  be  paid,  observed  and  per- 
formed, the  said  party  of  the  First  Part  hath  demised  and 
leased,  and  by  these  presents  doth  demise  and  Lease  unto 
the  said  party  of  the  Second  Part,  his  heirs,  executors, 
administrators  and  assigns. 

JiU  that  certain  parcel  or  tract  of  land  situate  lying  and 
being  in  the  City  of  Brantford,  in  the  County  of  Brant, 
Province  of  Ontario,  and  being  more  particularly  described 
as  Lot  number  Ninety-one,  on  the  North  side  of  William 
Street,  in  the  aforesaid  City,  and  containing  by  admeasure- 
ment one  acre,  more  or  less. 
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^0  liaue  tinU  to  Holii,  the  said  demised  premises  for 
and  during  the  term  of  Five  years,  to  be  computed  from  the 
First  day  of  October,  one  thousand  eight  hundred  and 
ninety-seven,  and  from  thenceforth  next  ensuing,  and  fully 
to  be  complete  and  ended,  Yielding  and  Paying  therefor 
yearly  and  every  year  during  the  said  term  hereby  granted, 
unto  the  said  party  of  the  First  Part,  his  heirs,  executors, 
administrators  or  assigns,  the  sum  of  One  Hundred  anc 
T^A'enty  Dollars  of  lawful  money  of  Canada,  payable  on  the 
following  days  and  times,  that  is  to  say  :  Ten  dollars  to 
be  paid  on  the  first  day  of  each  month,  the  first  of  such 
payments  to  become  due  and  to  be  made  on  the  First  day 
of  April  next. 

ffljat  the  said  party  of  the  Second  Part  covenants  with 
the  said  party  of  the  First  Part  to  pay  rent  and  to  pay 
taxes,  and  to  repair  and  keep  up  fences,  and  not  to  cut 
down  timber  ;  and  that  the  said  party  of  the  First  Part  may 
enter  and  view  state  of  repair,  and  that  the  said  party  of  the 
Second  Part  will  repair  according  to  notice,  and  will  not 
assign  or  sub-let  without  leave,  and  that  he  will  leave  the 
premises  in  good  repair,  and  will  not  carry  on  on  said 
premises  any  business  or  occupation  which  may  be  offensive 
or  annoying  to  the  said  party  of  the  First  Part,  or  his 
assigns,  and  also  that  if  the  term  hereby  granted  shall  be 
at  any  time  seized  or  taken  into  execution  or  in  attachment 
by  any  creditor  of  the  said  party  of  the  Second  Part,  or  if 
the  said  party  of  the  Second  Part  shall  make  any  assign- 
ment for  the  benefit  of  creditors,  or  becoming  bankrupt  or 
insolvent  shall  take  the  benefit  of  any  act  that  may  be  in 
force  for  bankrupt  or  insolvent  debtors,  the  then  current 
month's  re  "'t  shall  immediately  become  due  and  payable, 
and  the  said  term  shall  immediately  become  forfeited  and 
void,  but  next  current  month's  rent  shall,  nevertheless,  be 
at  once  due  and  payable  . 

I^vouioo  for  re-entry  by  the  said  party  of  the  First  Part, 
on  non-payment  of  rent,  or  non-performance  of  Covenants  : 
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The  said  party  of  the  First  Part  COVENANTS  with  the 
said  parly  of  the  Second  Part  for  quiet  enjoyment. 

3fw  |llitne00  ptti^ccof  the  said  parties  hereto  have  here- 
unto set  their  hands  and  seals. 


Signed,  Sealed  and] 

Delivered.  \ 

In  the  presence  of      I 

G.  W.  GouldJ 


J.  Jones.  (L.  S.) 

Wm.  McCokMACK,(L.  S.) 


ADDITIONAL  BUSINESS  AND  LEGAL  FORMS  WILL  BE 

FOUND  ON  THE  FOLLOWING  PAGES: 

- 

PAOE. 

Short  Form  of  Contract, 

24 

Form  of  Contract  for  Building, 

25 

Forms  of  Indorsement,    .. 

••       39 

Waiver  of  Protest, 

41 

Power  of  Attorney, 

48 

Registration  of  Partnership, 

63 

Dissolution  of  Partnership, 

..       68 

Notice  to  Tenant, 

98 

Insolvent  Notice  to  Creditors,  . . 

..     106 

Contestation  of  Claim, 

107 

Bill  of  Sale, 

..     126 

Notice  of  Stoppage  in  Transitu, 

128 

Chattel  Mortgage,            .« 

..      131 

Real  Estate  Mortgage,          

134 

Employment  Contract,    . . 

..     141 

Form  of  Mechanics'  Lien,     . . 

145 

Affidavit  Verifying  Claim, 

..     145 

Arbitrator's  Oath 

147 

Witness'  Oath  by  Arbitrators, 

..     148 

:o  have  here- 


DEFINITIONS. 


Abaiidonnieiit.    In  marine  insurance,   tlio  giving  up  of  property 

partly  destroyed,  by  the  owner  to  the  insurer. 
Abnteiucnt  of  a  Nuisance.    The  remedy  wliich  the  common  law 

allows  a  party  injured  by  a  nuisance,  of  destroying  or  forcibly 

removing  it,  so  long  as  ho  occasions  no  damage  beyond  what 

the  abatement  necessarily  requires. 
Abatement  Amon^  Legatees.    Tlie  proportionate  reduction  of  lega- 
cies, where  the  estate  bequeathed  by  a  will  is  not  sufficient  to 

pay  all  legacies  in  full. 
Abjuration  of  Allegiance.    The  declaration  under  oath  reciuired  of 

every  alien  before  naturalization,  renouncing  all  allegiance  to 

any  other  sovereign. 
Absolute  Conveyance.    A  ti'ansfer  of  pi'operty  free  of  any  condition 

or  reservation. 
Abutting.    Bordering  upon.    Landsboundedby  ahighway  or  fresh 

water  stream  abut  on  the  stream  or  road,  and  the  owners  are 

called  abutting  owners. 
Acceptance.    In  mercantile  law  :  (1)  The  act  by  which  the  person 

upon  whom  a  bill  of  exchange  or  other  order  is  drawn,  engages 

to  pay  it.     (2)  The  bill  after  it  has  been  accepted. 
Acceptor.    One  who  accepts  an  order,  draft,  or  bill  of  exchange. 
Accommodation  Paper.    Commercial  paper  for  which  no  consid- 
eration passed  between  the  original  parties. 
Accord.    Agreement. 
Account  Stated.    An  account  balanced  and  rendered,  and  assented 

to  by  the  parties  although  not  paid. 
Acknowledgment.    The  act  by  which  a  party  who  has  executed  an 

instrument  declares  or  acknowtedf/es  it  before  a  competent 

officer  to  be  his  or  her  act  and  deed. 
Action.    The  formal  means  of  recovering  one's  rights  in  a  court  of 

justice — a  suit. 
Act  of  (jlod.    Any  accident  produced  by  a  physical  cause  which  is 

irresistible,  such  as  lightning,  tempest,  etc. 
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Ad  Valorem  DuIIch,  Customs  duties  imposed  upon  imported  arti- 
cles according  to  eillier  the  value  or  the  actual  cost. 

Adjiullcntioii.  Tiie  act  of  11  court  in  giving  judgment  in  suit  or  con- 
troversy. 

Admcnsiiromont  of  Oovror.  The  setting  apart  for  the  use  of  the 
widow  of  such  a  i)ortion  of  land  as  will  amount  to  lier  dower 
or   "  third  ;"  called  also  assignment  of  dower. 

Administrator.  One  who  administers  on  the  property  or  estate  of 
a  person  dying  intestate,  and  is  accountable  for  the  same. 

Anidiivit.  A  statement  in  writing,  signed  by  the  person  making  it, 
called  the  affiant,  and  sworn  to  before  a  iK.tary  public  or  olUcer 
autliorized  to  take  oaths. 

Afliiiity.    Relationship  by  marriage. 

Aflfrelgrlitment.    The  liiring  of  a  ship  for  the  conveyance  of  goods. 

Ai^onoy.  The  relation  existing  between  two  parties,  by  which  one 
is  authorized  to  do  certain  acts  for  the  other,  with  other  parties. 

Agent.  Any  person  who  is  employed  by  11  nother  to  do  any  act  for 
the  employer's  benefit  or  account. 

Age  of  Coiigeiit.  The  age  at  which  infants  are  capable  of  nuiking 
a  valid  contract  of  marriage. 

Alien.  One  b  1  out  of  the  jurisdiction  of  this  country,  and  owing 
allep'ance  10  a  foreign  sovereign. 

Alien  Eaemy,    An  alien  who  i;  the  subject  of  a  hostile  power. 

Alimony .  An  allowance  made  to  a  wife  out  of  her  husband's  estate, 
during  a  suit  for  divorce  or  tsepax'ation,  or  at  its  termination, 
for  her  life  or  for  a  shorter  period. 

Alteration.  The  changing  of  the  words  or  figures  of  a  written  in- 
strument i>y  the  holder  after  it  has  been  executed  and  delivered. 
Tf  the  change  is  not  sufficiently  material  as  to  mislead  anyone, 
it  is  not  usually  called  an  alteration. 

Amotion.    Removal  of  an  officer  of  a  corporation. 

Ante-dated.    Dated  at  a  time  earlier  tlanthe  actual  date. 

Annulment.    The  act  of  making  void. 

Appurtenance.  In  a  deed  or  lease,  anything  which  will  go  with 
the  land,  as  a  right  of  way  or  a  yard  wliich  has  always  been 
used  with  it. 

Arbitration.  The  investigation  and  determination  of  a  cause  or 
matter  in  controversy  by  an  unofficial  person,  or  arbitrator. 

Arbitrator.  A  disinterested  person  selected  1  by  parties  in  dispute  to 
decide  the  controversy.  , 

Articles  of  Copartnership.  The  written  agreement  by  which  a  co- 
partnership is  formed. 

Assault.  An  illegal  and  forcible  attempt  or  offer  to  do  a  bodily 
harm  to  another. 
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AHHeiit.    Act  of  a^^rcoiup;  to  anythinp;  ;  consont. 

Assets.    Property  available  for  tlio  payment  of  tk'bts. 

AHHli^nee.  The  person  to  whom  tlie  failinjj;  debtor  transfers  all  his 
remaining  property  for  the  i)urpose  of  havuiK  it  •listril)Ute(l 
among  hi.s  creditors  ;  one  to  whom  anything  is  assigned. 

AHSigiiuioiit.  A  transfer  by  a  failing  debtor  of  iiis  property  to  ..n 
issignee.  A  transfer  by  one  person  to  another  of  any  jiroperty 
personal  or  I'eal. 

Assignor.    One  wlio  assigns  property. 

Assurance  nnd  Assured.    Same  as  Insurancp  and  Insurctl. 

Attueliment.  The  scizino  of  a  defendant's  property  by  legal  pro- 
cess, in  order  to  satisfy  any  judgment  which  may  be  rendered 
against  him  in  the  suit, 

Attorney  in  Fnct.    An  agent  appointed  by  power  of  attorney. 

Award.    The  decision  of  arbitrators. 

Huilnient  A  delivery  of  goods  in  trust  upon  a  contract,  express  or 
implied,  that  tlie  trust  shall  be  faithfully  executed  on  tlie  part 
of  the  bailee  The  bailor  is  he  who  delivers  ;  the  hailce,  he  to 
whom  delivery  is  made.  The  hire  of  personal  property,  of  ser- 
vices, of  custody  and  of  carriage  are  species  of  bailment. 

llanii  Kill.  A  written  promisti  to  pay  to  the  bearer  on  demand  a 
certain  sum  of  money,  issued  by  a  bank  and  used  as  money. 

Kiiuk  Note.    Same  us  Dank  Bill.     A  note  payable  at  a  bank. 

lianliruptcy.  The  condition  of  one  who  is  unable  to  pay  his  debts. 

Bnrf^ain.    A  common  sjnionym  of  contract. 

Barratry.  Any  breach  of  duty  committed  by  the  master  of  a  ves- 
sel or  the  seamen,  without  the  consent  of  the  owner,  by  reason 
of  wlilch  the  ship  or  cargo  is  injured. 

JJarter.  To  trade  by  exchange  of  goods,  in  contra-distiuction  from 
trading  by  the  use  of  money. 

Battery.  An  unlawful  assault  committed  by  one  person  upon 
another. 

Boueiiciary.  (1)  In  life  insurance,  the  person  to  whom  a  policy  is 
made  payable.  (2)  The  person  for  whose  benelit  anotlier  holds 
the  legal  title  to  real  estate. 

Betterments.  Improvements  made  to  real  estate  which  render  it 
better  than  mere  repairs. 

Beyond  Seas.  Denotes  absence  from  the  country  and  generally 
held  to  mean  absence  from  the  particular  State. 

Bigamy.  The  wilfully  contracting  a  second  marriage  while  a 
husbiuid  or  wife  is  stil'  living. 

Bill  of  Exchange.  A  direction  in  writing,  by  the  i)erson  who 
signs  it,  ordering  the  one  to  whom  it  is  addressed  to  pay  a  third 
person  a  definite  sum  of  money  at  a  specified  time. 
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Hill  of  lia<liii{g^.    A  dotMimont  delivorod  by  a  ciirrior  to  one  sondinj? 

pfoods  by  bim,  iickiiowledjjjinp  tbiit  tbcy  biivo  Iwea  received  by 

liim  for  triui.s|ioitation  to  a  coriain  pbvco.     It  is  botli  a  receipt 

and  a  contract. 
Hills  Receivable.  Notes,  drafts  or  otlicr  securities  for  money  wbiih 

a  morcbant  liolds 
HlllofSnlo.    An  agreement  in  writing  by  vvbicli  one  person  sells 

bis  interest  in  personal  property  to  anotber. 
Hliiiik  IiidorHCineiit.    On(^  in  wliicli  no  particular  person  is  named 

as  tbe  onetovvbom  payment  is  to  bo  made.      It  consists  of  tbo 

indorser's  name  alone. 
Hlockade.    Tlie  closing  of  communication  witb  a  port  or  placo  by 

bostile  forces 
Body  Corporate.    A  corporation. 
Bona  Fide.    In  good  faitb,  as  distinguisbed  from  Mala  Fide,  in  bad 

faitb. 
Homl.    A  written  and  sealed   instrument  by  whicb  one  agrees  to 

pay  to  anotber  a  certain  sum  of  money,  unless  sometbing  else 

specilied  tberein  is  due. 
HoiiiiH.     An  additional  promium  paid  for  the  use  of  money  beyond 

the  legal  interest. 
Uottoiiiry  Bond.    An  obligation  given  for  a  loan  upon  a  vessel  and 

accruing  freight. 
Bought  and  Sold  Note.    A  written  memorandum  of  sale,  delivered 

by  a  broker  affecting  a  sale,  to  the  buyer. 
Breach.    In  the  law  of  contracts,  tlie  violation  of  an  agreement  or 

obligation. 
Bribery.    Receiving  or  offering  a  reward  to  affect  the  conduct  of  a 

public  officer. 
Broker.    One  engaged  in  negotiating  contracts  for  the  purchase  or 

sale  of  property  in  which  be  has  no  interest. 
Bullion.    Any  kind  of  gold  or  silver  in  the  mass  or  lump. 
By-Bidder.    A  person  employed  to  bid  at  auctions  in  order  to  raise 

tbe  price  of  articles  to  be  sold,  same  as  underbidder. 
By-Lanrs.    The  private  laws  or  regulations  made  by  a  corporation 

for  its  own  government. 
Cancellation.    The  manual  act  of  erasing  or  destroying  a  writing. 
Capita.    By  the  head. 
Capital  Stock.      The  fund  or  property,  as  a  whole,  contributed  or 

supposed  to  have  been  contributed  to  a  corporation  at  its  or- 
ganization, as  its  property. 
Caveat  Emptor.    Latin  phrase,    meaning  "let  the  purchaser  be- 
ware," and  applies  to  a  case  in  whicb  the  thing  sold  is  before 

the  buyer  and  ne  examines  it. 
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Ciivoat.     Ill  tho  patnnt  law,  a  notice  from  an  inventor  not  to  issuo 

a  pattuit  of  a  particuliir  (Itisciiptiou  to  another. 
Ccrtlllcnte  of  Doponlt.      A  curtiticatc  issiiod  by  a  hank  or  banker, 

BhowinK  tliat  a  certain  sum  of  money  has  been  dopoHiteil  tlioro, 

[)ayablo  to  a  certain  person,  or  to  his  order,  or  to  the  l)earer. 
Cortilleute  of  Stock.    A  certilicate  ^iven  by  tlie  proper  ofHicers  of 

a  corporation,  sliowin^;  that  a  certain  person  owns  a  certain 

number  of  shares  of  tho  capital  stock. 
CertiUctition  (of  ch(M|uo).    Tho  si^natun^  of  tho  proper  otTicer  of  tho 

bank  written   across  its  face,   sometimes  with  and  sometimes 

without  the  word  '"  i-ertided,"  or  "  Kood."      It  is  a  rcnjoKnitlon 

of  the  chetiuo  by  tho  bank  as  ^ood  in  two  particulars,  viz.  :    (1) 

That  tho  drawer's  si^naturo  is  genuine,   and  (2)  that  ho  has 

that  amount  of  money  in  the  bank. 
Clitirter.    (1)  A  .special  act  of  legislatun!  crcatinj^  a  particular  cor- 
poration.    (2)  To  hire  or  let  a  vessel  or  part  of  it. 
Ciiartcred  Ship.    One  let  wholly  or  In  part. 
Charter  Party.    Tlie  written  instrument  by  which  the  owner  of  a 

vessel  lets  it,  or  part  of  it,  to  another. 
Chattel  Mortgage.      A  contlitional  sale  of  personal  property,  one 

wliich  is  to  become  void  if  a  certain  thing  ha]»pen8.      Chielly 

used  as  a  security  for  payment. 
Chattel  Real  or  ileal  Chattel.     An  interest  connected  with  real 

estiito,  as  a  Iea.se. 
Chattels.    Commonly  means  goods  of  any  kind,  or  every  species  of 

ppv?onal  property. 
ChcquL.    A  written  order  for  money  drawn  upon  a  bank  or  banker, 

anii  p^i     :  '0  immediately. 
Cho>'»5  111  A'^i".  11.      A  tiling  of  wliich  one  has  not  tho  possession, 

rat  ou:-/  a  I'lght  to  demand  it  by  action  at  Jaw. 
Ch^sii  ?n  Pi>-'  jssioii*      Personal  property  of  wliich  one  has  the  ac- 

r',,+!  pojf     .sion. 
Kjly'i]  L;.'».     The  system  of  law  of  ancient  Rome. 
Civil  Keme#jt.      The  method  of  redressing  an  injury  inflicted  by 

one  person  upon  another. 
Cleairint;  House.      An  office  where  bankers  settle  daily  with  each 

other  the  balances  of  tiieir  accounts. 
Codicil.    Some  addition  to,  or  qualification  of  a  will,  executed  after 

the  wilL 
Collateral.    Property  i»ledged  as  security  for  the  performance  of  a 

contract. 
Common  CarrwT.    One  who,  as  a  business,   undertakes  for  hire  to 

transport  from  place  to  place,  passengers  or  goods  of  all  who 

choose  to  emplo}''  iiim. 
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Common  Law.  Tlio  unwritten  law  as  distinguisliod  from  writtou 
or  statute  law.  The  old  Ikw  of  England  that  derives  its  force 
from  long  usage  and  custoii. 

Common  Seal.    The  seal  of  a  ccrporat-on. 

Compact.     An  agreement  betwei'n  parties  similar  to  a  contract. 

Competency.  The  legal  fitness  oi'  a  witness  to  give  evidence  on  the 
trial  of  an  actio  u. 

Composition  Deed.  An  agreement  between  an  insolvent  debtor 
and  his  creditors  by  which  upon  payment  to  each  of  some  fixed 
proportion  of  his  claim,  they  all  agree  to  release  the  debtor 
from  the  balance  of  their  claims. 

Compromise.  An  agi'eement  between  a  debtor  and  his  creditors,  by 
which  they  agree  to  accept  a  certain  proportion  of  the  amounts 
due,  and  dischai'ge  him  from  the  remainder. 

Concurrent.  Existing  together.  A  consideration  is  concurrent 
when  the  acts  of  the  parties  are  to  be  performed  at  the  same 
time. 

Condition  Precedent.  An  act  which  must  be  performed  by  one 
person  before  another  is  liable,  or  in  order  to  make  him   liable. 

Confirmation.  The  ratification  of  a  contract  which  was  voidable, 
whereby  it  is  made  valid. 

Conflict  of  Laws.  The  difference  between  the  laws  of  two  or  more 
Countries. 

Confnsion  of  Goods.  A  mixture  of  the  goods  of  two  or  more  per- 
sons so  that  they  cannot  be  distinguished. 

Consanguirity.    Relation  by  blood. 

Consent.  A  concurrence  of  tiic  wills  of  two  or  more  contracting 
parties. 

consideration.  The  reason  or  inducement  in  a  contract  upon 
which  the  parties  consent  to  be  bound. 

Consignee.  One  to  whom  merchandise,  given  to  a  carrier  by 
another  person  for  transportation,  is  directed. 

Coiksignment.  The  goods  shippec  through  a  common  carrier  by  the 
consignor  to  the  consignee. 

Consis;nor.  One  who  gives  merchandise  to  a  carrier  for  transpor- 
tation to  another. 

Contract.  An  agreement  between  two  or  more  persons  to  do  or 
not  to  do  a  particular  thing. 

Conversion.  An  unlawful  exercise  of  ownership  over  goods  or  per- 
sonal property  belonging  to  another. 

Conveyance.  (1)  The  act  of  carrying  between  land  or  water.  (2) 
The  means  of  convej'ance.  A  written  instrument  by  which  an 
estate  in  huid  is  transferred  from  one  to  another. 

Co-Partnerslii't).    Same  as  partnership. 


DEFINITIONS. 


1.75 


om   written 
es  its  force 


on  t  met. 
ence  on  the 

/ent  debtor 

some  fixed 

!  the  debtor 

I'L'ditors,  by 
le  amounts 

concnrrent 
,t  the  same 

led  by  one 
lim  liable. 
s  voidable, 

vo  or  more 

more  per- 

ontractini; 

ract  upon 

arrier  by 

ier  by  the 

transpor- 

to  do  or 

ds  or  per- 

tcv.       (2) 
which  an 


Corporation.  An  artificial  bein<^  or  person  endowed  by  law  with 
the  capacity  of  perpijiual  succession,  and  of  acting  in  certain 
I'espects  like  a  natural  person.  When  it  consists  of  one  indi- 
vidual it  is  termed  a  corporation  soZe,  and  wlien  composed  of  a 
collection  of  several  individuals  it  is  called  a  corporation  a//- 
(}  re  gate, 

Copyrigflit.    The  exclusive  privilege  secured  from  a  government  for 
printing,  publishing  and  soiling  copies  of  writings  or  drawings. 
Coiinier-Claim.    Same  as  >Set-qf. 

Course  of  Exchniig-c.  The  current  price  of  bills  of  exchange  be- 
tween two  places. 

Covenant.  A:? y  promise  contained  in  a  sealed  instrument.  Tlie 
person  to  whom  the  promise  is  made  is  the  Covenantee.  The 
person  making  the  promise  is  the  Covenantor. 

Coverture.    The  legal  state  and  condition  of  a  married  woman. 

Criminal  Remedy.  The  method  of  punishing  a  wrong-doer  for 
some  crime  committed  by  him  against  society. 

Curtesy.  The  estate  a  man  has  in  the  lands  of  his  wife  upon  her 
death,  in  case  a  living  child  has  been  born  to  them  during  their 
marriage. 

Damages.  Compensation  in  money  to  be  paid  by  one  person  to 
another  for  an  injury  afflicted  by  the  former  upon  the  latter,  or 
for  the  failure  to  keep  a  contract. 

Day.    Twenty-four  hours.    An  entire  day. 

Days  of  (Jrace.  Days  (usually  three)  allowed  by  custom  for  the 
payment  of  bills  and  notes  beyond  the  day  expressed  for  pay- 
ment on  the  face  of  them. 

Declaration  of  Intention.  The  act  of  an  alien  who  goes  before  a 
court  and  formally  declares  his  intention  to  become  a  citizen  of 
Canada. 

Dedication.  An  appropriation  of  land  made  by  the  owner  to  some 
public  use,  usually  for  a  highway,  and  accepted  for  such  use  by 
the  public. 

Default.    Omission  ;  neglect  or  failure. 

Defeasance.  An  instrument  which  defeats  the  effect  of  another  in- 
strument. If  it  is  in  the  same  deed  it  is  an  addition  ;  if  by  it- 
self it  is  a  defeasance. 

Defense.  TJie  answer  made  by  the  defendant  to  the  plaintiff's  ac- 
tion, by  demurrer  or  plea  at  law. 

Delivery.  The  transfer  of  a  written  instruracnt  from  the  person 
executing  it,  or  the  grantor,  to  :he  person  entitled  to  receive  It, 
or  the  grantee. 

Demand.    Presentment  for  payment. 
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Demurrage.      The  allowance  to  be  made  by  the  shipper  to  tlie 

vessel  owner  as  damages  for  the  detention  of  the  vessel  beyond 

the  time  specified  in  the  charter  party. 
Deposit.    A  bailment  or  delivery  of  goods  to  be  kept  and  returned 

without  recompense. 
Deposition.      The  testimony  of  a  witness  reduced  to  writing  to  be 

used  in  court. 
Descent.    Inheritance  of  real  property. 
Deviation.    In  the  law  of  marine  insurance,  a  voluntary  departure 

without  necessity  from  the  regular  course  of  the  specific  voyage 

insured. 
Devisee.    A  person  to  whom  real  property  is  devised  or  willed. 
Disability.    Want  of  qualification  ;  incapacity  to  do  a  legal  act. 
Dinaflirmance.    The  annulling  or  cancelling  of  a  voidable  contract. 
Discount.    (1)  The  taking  of  interest  in  advance.     (2)  A  deduction 

from  the  accovuit  asked,  or  from  an  account,  debt  or  demand. 
Disfrancliisement.    Expulsion  of  a  member  from  a  corporation. 
Dislionor.    The  non-payment  of  negotiable  paper  when  it  is  due. 
Distress.    The  taking  of  personal  property  to  enforce  the  payment 

of  something  due,  as  rent. 
Distribution.    The  division  among  those  entitled,  called  the  next  of 

kin,  of  the  personal  property  of  one  dying  without  a  will. 
Divorce.      The  separation  of  husband  and  wife  by  the  sentence  of 

the  law. 
Dollar.    The  money  unit  of  this  country. 
Domestic  Relations.     The  relations  of  the  members  of  a  household 

or  family. 
Domicile.    The  place  where  a  man  has  his  permanent  home,  and  to 

which  he  intends  to  return  if  absent. 
Dower.      The  right  of  a  widow  to  the  use  or  o^vuership  of  some 

portion  of  the  real  estate  owned  by  her  husband. 
Draft.    Same  as  bill  of  exchange. 
Drawee.    The  person  upon  whom  a  bill  of  exchange  is  drawn,  who 

is  directed  to  make  the  payments. 
Drawer.    The  person  wiio  draws  or  makes  a  bill  of  exchange. 
Duress.    Personal  restraint  or  comjtulsion. 
Easement.    The  right  to  use  another's  land. 
Effects,     All  kinds  of  pergonal  property. 

Ejectment.      A  form  of  law  suit  to  regain  possession  of  real  pro- 
perty. 
Embezzlement.      The  fraudulent  removal  or  secretion  of  personal 

property  by  one  who  is  entrusted  with  it. 
Emblements.    Growing  crops  of  any  kind  produced  by  expense  and 

labor. 
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Embrnccry.    Ihe  attempt  to  corrupt  or  influence  a  jury. 

Eiiiiiieiit  Domain.  The  right  of  the  sovereign  power  to  take  pri- 
vate property  for  public  purposes. 

Enact.    To  make  a  law  or  to  establish  a  by  law. 

Equitable  Estate.  An  interest  in  land  not  evidenced  by  a  deed, 
but  of  which  a  Court  of  E(iuity  will  take  notice. 

Equity  of  Redemption.  The  right  which  a  mortgagor  has  to  re- 
deem his  estate  after  the  mortgage  has  become  due. 

Escheat.  The  reverting  of  land  to  the  State  upon  the  death  of  the 
owner  without  lawful  heirs. 

Escrow.  A  deed  or  bond  delivered  to  a  third  party  to  be  held  and 
delivered  to  the  grantee  or  creditor  upon  the  performance  of 
some  condition. 

Estate.    An  interest  in  real  property. 

Estate  by  Cartes,    See  Curtesy. 

Estate  for  Life.    An  interest  in  land  for  life. 

Estate  in  Fee-Simple.  The  interest  which  a  man  or  his  heirs  have 
in  land  without  end  or  limit. 

Eviction.  Tlie  forcible  r'.>a:jval  of  a  tenant  from  land  leased  by 
him  or  the  doing  of  anj'  act  by  the  landlord  which  deprives  the 
tenant  of  the  use  of  the  land. 

Execute»l,  (of  a  contract).    Finished. 

Execution.  [V)  A  written  command  issued  toa  .sheriff  or  constable, 
after  a  judgment,  directing  him  to  enforce  it.  (2)  The  act  of 
signing  and  sealing  a  legal  instrument,  or  giving  it  the  form  re- 
quired to  make  it  a  valid  act. 

Executor.  One  to  whom  is  committed  the  execution  or  carrying 
out  of  the  terms  of  a  will. 

Executory  (of  a  contract).     Unfinished. 

Exemplary  Damages.  Damages  allowed  as  a  punishment  for  a 
wrongful  act  deliberately  or  maliciously  committed.  Such 
damages  art'  in  addition  to  actual  damages. 

Ex  Post  Facto  Law.  A  statute  whirli  renders  an  act  punishable  in 
a  manner  in  which  it  was  not  punishable  when  it  was  (com- 
mitted. 

Extrodition.  The  surrender  by  one  government  to  another  of  a 
person  charged  with  crime. 

Factor.     An  agent  employed  to  sell  goods  on  commission, 

Fee  Simple.    Full  ownership  in  lands. 

Feud.    An  estate  in  land,  held  of  a  superior  by  service  ;  a  fief. 

Feudal  System.    The  system  of  feuds  or  fiefs. 

Firm.    All  the  members  of  a  partnership  taken  collectively. 

Fixtures.  Articles  of  personal  property  which  have  become  affixed 
to  land. 


it 


-!  r 

i 

1 

I J 


iilir 


11: 


178 


BUSINESS   LAW. 


Foreclosure.    The  process  of  cuttlnp;  off  tho  rif>:ht  or  interest  of  the 

mortf^agor  and  liis  assignees  in  mortgaged  premises. 
Forfeiture.    A  loss  of  property,  right,  or  office,  as  a  punishment 
for  some  illegal  act  or  negligence.      Sometimes  applied  to  the 
thing  forfeited. 
Forgery.    The  fraudulently  making  or  altering  of  a  written  instru- 
ment. 

Frauchise.  A  privilege,  or  riglit,  conferred  by  grant  from  govern- 
ment upon  individuals. 

Fraud.  Any  cunning,  deception,  or  artifice  used  to  circumvent, 
cheat,  or  deceive  another. 

Freight.  The  compensation  to  be  paid  a  carrier  for  the  transpor- 
tation of  goods,  or  tlie  goods  themsel'/es  while  being  transported. 

General  Average.  A  contribution  made  by  the  owners  of  a  vessel 
and  cargo  toward  the  loss  sustained  by  one  of  their  number, 
whose  property  has  been  sacrificed  for  the  general  safety. 

general  Sliip.  A  vessel  navigated  by  its  owner,  receiving  and 
carrying  freight  indifferently  for  all  who  apply. 

Goods.    Same  as  chattels  and  effects. 

Good  Will.  Benefit  ai-ising  from  the  successful  conduct  of  business 
by  a  certain  person  or  firm,  usually  in  a  certain  place;  it  is  a 
property  subject  to  transfer. 

Guaranty.  A  contract  Avhereby  one  person  engages  to  be  answer- 
able for  the  debt  or  default  of  another  person.  Guarantor  is 
he  who  makes  the  guaranty. 

Guardian.  One  who  is  entitled  to  the  custody  of  the  person  or 
property  of  an  infant. 

Guest.    A  jKH'son  received  and  entertained  at  an  inn  or  hotel. 

Habeas  Corpus.  A  direction  signed  by  a  judge  or  officer  of  a  court 
directing  a  person  detaining  another  to  produce  the  prisoner  at 
a  certain  time  and  place. 

Heir.    One  who  inherits  land  upon  the  death  of  the  owner. 

Highway.  A  passage,  road  or  street,  which  every  citizen  has  the 
right  to  use. 

Hire.  A  bailment  in  which  the  compensation  is  to  be  given  for  the 
use  of  a  thing,  or  for  labor  and  services  performed  upon  it. 

Holding  Over.  The  act  of  a  tenant  in  remaining  in  possession  of 
land  after  the  expiration  of  his  lease. 

Idiot.    One  who  never  had  rea.soning  power. 

Importation.  The  act  of  bringing  goods  and  merchandise  into  this 
Counti'y  from  a  foreign  country. 

Imposts.     Duties  on  imported  goods. 

Inchoate.    Incipient ;  incomplete 

Incompetency.    Lack  of  necessary  lei^a)  ^i.auficatious. 
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incorporate.    To  form  into  a  corporation. 

Incuiiibnince.    A  lien  upon  land  as  by  judgment  or  mortgage. 

indemnity.  Compensation  for  damage  suffered,  or  that  which  is 
given  or  promised  to  {i  i)er.son  to  prevent  his  suffering  damage. 

Indorsement  (of  comnioi-cial  paper).  (1)  A  name,  with  or  without 
other  words,  written  on  the  back  of  the  paper.  (2)  The  agree- 
ment implied  in  one's  writing  his  name  on  the  back  of  commer- 
cial paper,  to  pay  it  if  the  principal  del)tor  does  i.ot.  The  one 
who  makes  the  indorsement  is  called  the  indorscr.  The  person 
in  whose  favor  the  indorsement  is  made  is  called  the  indorsee. 

Infant.    In  law,  is  one  under  the  age  of  twenty-one  years. 

Injunction.  An  order  or  direction  of  the  court  compelling  a  certain 
person  to  refrain  from  doing  some  particular  act  or  thing. 

Insolvency.    Same  as  Bankrupfcy. 

Insurable  Interest.  Such  an  interest  in  the  thing  insured  that  the 
person  possessing  it  may  be  injured  by  l;he  risk  to  which  the 
thing  insured  is  exposed, 

Insurance.  A  contract  of  indemnity  against  loss  from  certain 
causes.  The  insurer  is  the  party  agreeing  to  make  the  insurance. 

Interest.  Compensation  allowed  by  the  borrower  of  money  to  the 
lender  for  its  use,  or  compnnsation  paid  l)y  a  debtor  to  his  cred- 
itor, as  recompense  for  the  detention  of  the  debt. 

Invalid.    Of  no  legal  force. 

Inventory.  (1)  An  account  or  catalogue  of  goods  or  movables, 
(2)  In  law  a  list  or  schedule  in  writing  of  the  goods,  chattels, 
and  credits  (and  sometimes  of  the  real  estate)  of  a  testator  or 
intestate,  made  by  an  executor  or  administrator. 

Jettison.  The  casting  out  from  a  vessel  of  a  part  of  the  cargo,  in 
order  to  avoid  a  ship-wreck.  (2)  The  cargo  thus  cast  out.  If 
the  goods  float  it  is  called  flotsam. 

Joint  Stock  Company.    A  species  of  partnership. 

Joint  Tenants.  Two  or  more  persons  to  whom  land  is  conveyed  by 
deed  or  devised  by  will. 

Judgment.    The  sentence  of  the  law  pronounced  by  the  court  u|ion 

any  matter  contained  in  the  recoi'd.  or  in  any  case  tried  by  the 
court. 

Judgment  Debtor.    Party  against  whom  a  judgment  is  obtained. 

Judgment  Note.  A  promissory  note  in  the  usual  form,  and  con- 
taining in  addition  a  power  of  attorney  on  the  part  of  the  maker 
authorizing  the  holder  to  take  judgment  for  the  amount  due, 
if  the  note  is  dishonored. 

Judicial  Sale.  A  sale  directed  by  a  court ;  as  a  sale  on  the  fore- 
closure of  a  mortgage. 
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Landlord,  (l)  One  who  owns  aii  rents  or  leases  lamls  or  liouses. 
(2)  Tlie  host  or  keeper  of  a  hot  1 ;  an  inn-keeper. 

Law.  The  rules  and  methods  by  which  society  compels  or  restrains 
the  action  of  its  members. 

Law  Merchant.  The  general  body  of  usages  in  matters  relative  to 
commerce. 

Lay  Corporation.  A  corporation  composed  of  lay  persons,  or  for 
lay  purposes,  as  distinguished  from  religious  or  charitable  cor- 
porations. 

Lease.  A  contract  by  which  one  person  grants  to  another  for  a 
period,  the  use  of  certain  real  estate. 

Legacy.  A  gift  by  will ;  commonly  applied  to  money  or  personal 
property. 

Legal  Tender.  That  kind  of  money  which  by  law  can  be  offered  in 
payment  of  a  debt. 

Lessee.    A  person  to  whom  a  lease  Is  made. 

Letter  of  Attorney.    Another  name  for  power  of  attorney. 

Letters  of  Administration.  An  instrument  issued  out  of  tlie  court 
having  jurisdiction,  granting  power  to  settle  the  estate  of  one 
dying  without  leaving  a  will. 

Letter  of  Credit.  A  written  direction  by  some  well-known  banker 
authorizing  the  party  to  whom  it  is  addi'cssed  to  draw  upon  him 
in  a  particular  manner  for  any  amount  he  chooses,  up  to  a  speci- 
fied limit. 

Letters  Testamentary.  An  instrument  of  the  court  having  juris- 
diction, granting  power  to  the  person  named  as  executor  in  a 
will  to  carry  out  the  provisions  of  the  will. 

Libel.    To  defame  by  published  writing,  printing,  signs  or  pictures. 

License.  A  permission  or  right  granted  to  another,  by  one  having 
authority,  to  do  an  act  which  would  be  illegal  if  unauthorized. 

Lien.  A  right  which  one  person  has  to  retain  the  property  of 
another  by  way  of  security  for  a  debt  or  claim. 

Liquidate.    To  pay ;  to  settle  an  account. 

Liquidated  DnniMges.  Damages  agreed  upon  by  the  parties  to  a 
contract,  at  tJie  time  of  the  making  of  the  contract,  to  be  paid 
by  the  party  failing  to  perform  it. 

Litigation.    The  act  of  litigating  ;  judicial  contest ;  a  suit  at  law. 

Loan.  A  bailment  of  an  article  for  use  or  consumption  without 
award.  If  the  loan  is  for  consumption,  the  article  is  to  be  re- 
turned in  time  ;  if  the  loan  is  for  use,  the  article  is  to  be  re- 
turned without  compensation  for  the  use. 

Logr-Book.  A  fchip's  journal  containing  a  minute  account  of  the 
ship's  course,  and  a  reference  to  every  occurrence  of  the  voyage. 

Lottery.    A  scheme  for  the  distribution  of  prizes  by  chance. 
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Low  Water  Mar!:.     Tliat  part  of  the  shore  of  the  sea  to  wliich  t'lo 

waters  recede  when  the  tide  i<»  lowest. 
Lucid  Intervals.    Periods  from  time  to  time   in  cases  of  lunacy  in 
which  the  person  alHictod  l)ecomes  sane. 

Lunatics.    Perso  IS  who  have  lost  their  reason. 

iMaiiitcnance.  S  -.pport  l)y  means  of  food,  clothing;  and  other  neces- 
saries. 

Malicious  MiscliieF.  The  wanton  or  reckless  destruction  of  pro- 
perty or  injury  to  the  person. 

Malicious  Prosecution.  The  willful  institution  of  a  law  suit  or 
ciiminal  proceedinjj;  without  probahle  cause. 

]Uan<Eatc.  A  bailment  of  personal  property  in  which  the  hailon  un- 
dertakes witlK:.t  compensation  to  do  some  act  for  the  l)ailor  in 
respect  to  the  thin<?  bailed.  The  bailor  is  generally  termed  the 
mandator,  and  the  bailee  the  mandatary. 

Mania*    A  form  of  insanity. 

Manifesto.  A  dechiration  by  a  nation  stating  the  reasons  for  its 
acts  toward  another  nation. 

Maritime  Law.  Tliat  branch  of  the  hiw  which  relates  to  the  af- 
fairs of  navigation  and  sliip))ing. 

Marriage  Settlement,  An  agreement  made  by  parties  contem- 
plating marriage  by  which  the  title  to  real  or  i)ersonal  property 
is  changed. 

Martial  Law.    The  military  rule  existing  in  time  of  war. 

Material  Men.  Persons  who  furnish  materials  to  be  used  in  the 
construction  of  ships  or  buildings. 

Maturity.  The  time  at  which  commercial  paper  legally  becomes 
due. 

Measure  of  Damaeres.  The  rule  by  which  the  damages  sustained 
by  the  plaintiff  in  a  law  suit  to  be  estimated. 

Merger.  The  absorption  or  extinguishment  of  one  contract  in 
another. 

Minor.    Same  as  Infant. 

Misdemeanor.  A  lower  kind  of  crime  ;  an  indictable  offense  not 
amounting  to  felony. 

Misnomer.  In  contracts  a  mistake  in  the  name  of  a  party  ;  it  does 
not  avoid  the  contract  if  the  proper  party  can  be  ascertained. 
A  misnomer  of  a  legatee  in  a  will  does  not  generally  avoid  the 
legacy. 

Misrepresentation.  A  false  and  fraudulent  statement  made  by  a 
party  to  a  contract  relative  to  a  particular  fact,  knowing  that 
the  statement  is  untrue, 

Misuser.    The  abuse  of  any  liberty  or  Itenefit. 

Money.    The  common  medium  of  exchange  in  civilized  nations,        , 
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Month.  Generally  in  this  country,  where  used  in  contracts,  means 
a  calendar  month. 

Moiiiiiiiciits.  Permanent  land-marks  indicating  the  boundaries  of 
land. 

Mortgnvre.  A  gi-ant  or  conveyance  of  an  estate  oi'  property  to  a 
creditor,  for  the  security  of  a  debt,  and  to  become  void  on  jiay- 
ment  of  such  debt.  The  mortf/afjot-  is  the  one  who  gives  tlie 
mortgage  upon  his  proi^erty  ;  the  moii(ja(/ec  the  one  to  whom 
the  mortgage  is  given. 

Municipal.  Of  or  belonging  to  a  city  ;  but  municipal  law  is  the 
name  given  to  the  system  of  law  of  any  one  nation  or  state. 

Mnnicipal  Corporation.  A  public  corporation  created  by  the  gov- 
ernment for  j)olitical  ])ur[)Oses,  as  a  county,  town  or  city. 

Mntuuni.  A  bailment  consisting  of  a  loan  of  goods  for  consump- 
tion as  coal  oil  or  grain  to  be  returned  in  pi-operty  of  t^\e  same 
kind  and  quantity. 

Necessaries.  Such  things  as  are  proper  and  necessary  for  the  sus- 
tenance of  man. 

Ne;?otioble  Poper.  An  instrument  as  a  bill  or  note,  which  may  be 
transferred  from  one  to  another  by  assignment  or  indorsement. 

Negotiation.  In  mercantile  lr.w,  the  act  by  which  negotiable  paper 
is  put  into  circulation  by  being  i)assed  from  one  of  the  original 
parties  to  another. 

Nominal  Damages.  Those  given  for  the  violation  of  a  right  from 
which  no  actual  loss  has  resulted. 

Non-Snit.  The  nauu;  of  a  judgment  given  against  a  plaintiff  when 
he  is  unable  to  prove  his  case. 

Nonuser.    A  failure  to  use  rights  and  privileges. 

Notary  Public.  An  oilticer  appointed  under  the  laws  of  the 
different  Provinces,  wliose  acts  are  respected  by  the  law-mer- 
chant and  the  law  of  nations;  and  hence  have  force  out  of  their 
own  country. 

Notice  of  Protest,  also  called  Notice  of  Dishonor.  The  notice  given 
to  a  drawer  or  indorser  of  a  bill,  or  an  indorser  of  a  negotiable 
note,  by  a  subsequent  party  that  it  has  been  dishonored  either 
by  non-acceptance  or  non-payment. 

Notice  to  Quit.  A  request  of  a  landlord  to  his  tenant  to  quit  the 
premises. 

Nuisance.  Anything  that  unlawfully  injures  or  damages  a  person 
in  the  enjoyment  of  life  and  property. 

Oath.  A  pledge  given  by  the  person  taking  it,  that  his  promise  is 
made  under  an  immediate  sense  of  his  responsibility  to  God. 

Open  Policy.  One  in  which  there  is  no  valuation  of  the  thing  in- 
sured. 
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Oral  Contrnet.    An  agr(>omont  by  means  of  spoken  words. 
Onliiiniice.     A  rule,  or  order,  or  law.     Usually  applied  to  iho  aots 

or  laws  by  the  common  council  of  a  city. 
Oiitliiv  <)d.    A  debt  is  said  to  be  outlawed  that  has  existed  for  a  cor- 
ta.ii  length  of  time,  after  which  tlie  law   on  tliat  ground  alone 
l»vevents  its  being  enforced. 
Par.    E(iuality  of  value.      Bills  of  exchange  and  stocks  are  at  par 
when  they  sell  for  their  face  value,      They  are  above  or  below 
par  when  they  are  worth  more  or  less  than  tluMr  facn   value. 
Parol  Contract.    Any  agreeraciit  not  under  seal.     It  is  often  used 

as  synonymous  witli  oral  contract. 
Partners.    The  members  of  a  firm  or  |)artncrsliip.      Dormant  part- 
ners are  those  whose  names  are  con(;ealed  fron  the  public  ;  os- 
tensible partner's  ai'e  those  whose   names  are  held  out  to  the 
public  as  the  members  of  the  firm  :  nominal  partners  are  those 
wlio  appear  to  the  public  as  members  of  the  firm,   but  liave  no 
real  interest. 
Partnership.      The  relationship  resulting  from  an  agreement  be- 
tween two  or  more  persons  to  place  tlieir  money,  effects,  labor 
and  skill,  or  some  or  all  of  them,  in  some  enterprise  or  business, 
and  divide  the  profits  and  bear  the  losses  in  certain  propor. 
tions. 
Party-Wall.    A  wall  common  to  two  adjoining  estates, 
Pawn.    Same  as  Pledge. 

Payee.      The  person  to  whom   the  payment  of  any  kind  of  com- 
mercial paper  is  directed  to  be  made. 
Payment.    The  fulfillment  of  a  promise,  or  the  performance  of  an 

agreement,  usually  by  the  delivery  of  a  sum  of  money. 
Penalty.    Forfeiture,  or  sum  to  be  forfeited,  for  non-performance 
of  an  agreement. 

Per  Centum  or  Per  Cent.    By  the  hundred. 

Perils  of  tlie  Sea.  All  the  dangers  naturally  incident  to  naviga- 
tion. 
Perjnry.  A  wilfully  false  statement,  by  one  who  is  lawfully  re- 
quired to  depose  the  truth,  and  who  is  lawfully  sworn,  made  in 
a  judicial  proceeding,  and  in  relation  to  a  matter  that  is 
material  to  the  point  in  fjuestion. 
Personal  Property.      Consists  of  such  things  as  are  movable,  and 

may^be  taT<en  by^thc  owner  wherever  he  goes. 
Pledge.    A  bailment  of  personal  property  to  secure  the  payment  of 
some  debt  or  the  fulfillment  of  some  agreement.    The   bailor  is 
called  the  pU'dijor,  and  the  bailee  the  pledgee 
Pledgee.     A    person    in    favor  of   whom   some  obligation  is  con- 
tracted, whether  to  pay  money  or  to  perform  some  act. 
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1'  Icdgor.  Tho  person  ontcriiiK  into  an  ohliRatlon  to  pay  money  or 
to  perform  some  act. 

Policy.    Tho  written  contract  of  insurance. 

Poor  Debtor.  A  person  arrested  or  imprisoned  for  del)t,  and  en- 
titled to  discharge  upon  making  oath  that  he  lias  no  property 
with  which  to  pay  tho  deht.  Theie  aro  hut  few  instances  now 
in  which  arrest  is  allowed  for  an  ordinary  contract  deht, 

Post»Datcd.  Having  a  date  subsequent  to  that  at  which  it  is  ac- 
tually made. 

Power  of  Attorney.  A  written  instrument  under  seal  hy  which 
one  party  api)oints  another  to  he  his  attorney,  and  empowers 
such  attorney  to  act  for  liira. 

Preiiiinni.    The  consideration  or  price  paid  for  insurance. 

Prescription.  The  right  to  a  thing  derived  from  immemorial  usage. 

Presumption.  An  inference  of  the  law,  from  certain  facts,  of  tho 
existence  or  truth  of  some  other  fact  or  proposition. 

Price.  The  consideration  given  in  money  for  the  pui-chase  of  a 
thing. 

Prima  Fncie.  Literally,  at  the  first  appearance.  Prima  facie 
evidence  is  that  which  is  sufficient  to  establish  a  fact,  unless  it 
bo  rebutted  or  contracted. 

Principal.  (I)  A  party  for  whom  another  is  authorized  to  do  cer- 
tain acts  with  third  parties.      (2)  A   sum  of  money  at  interest. 

Privity  of  Contract.  The  relation  which  exists  between  two  pai'- 
ties  who  have  made  a  contract. 

Probate  of  a  Will.  The  proof  given  before  a  court  or  judge  that 
an  instrument  produced  as  the  will  of  a  deceased  person,  is  in 
fact  what  it  purports  to  be. 

Promissory  Note.  A  written  promise,  signed  by  the  person  pro- 
mising, to  pay  a  certain  sum  of  money  at  a  certain  time  to  a 
person  named,  or  to  his  order,  or  to  the  bearer. 

Prosecute.    To  proceed  against  by  legal  measure. 

Protest.  A  formal  declaration  in  writing  by  a  notary  public  of  the 
demand  and  refusal  to  pay  a  note  or  bill. 

Proxy.  (1)  One  who  represents  another.  (2)  A  writing  by  which 
one  authorizes  another  to  vote  in  his  place. 

Public  Enemies.  Those  who  belong  to  a  nation  at  war  with 
another. 

Quasi.    As  if ;  as  though, 

<{uasi  Corporation.  A  public  body  or  municipal  organization 
which  is  not  vested  with  the  general  powers  of  corporations, 
but  is  recognized  by  a  statute  or  usage  as  persons  or  aggregate 
corporations,  with  the  power  of  suing  and  being  sued. 
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(^iilt  rinim  Deedj  A  form  of  deed  in  tli-  natiuo  of  a  releaso  with- 
out eovejuvnts  of  any  kind. 

Kiitillcation.  Giving  force  to  a  contra»'t  made  hy  the  porson  in 
ijuestion,  hut  not  now  In  force,  or  l)y  another  man  as  his  ap;ent. 

Ilftjil  Cnvonnnt.  A  covenant  connecti  1  wifh  tlir  conveyance  ot' 
land,  and  wiiicli  runs  witli  the  hind,  and  A-hich  any  owner  of 
the  land  can  enfoice,  although  lie  he  not  a  party  to  th»!  instru- 
ment in  wlwc'a  the  covenant  is  contained. 

It«al  £Htnte.    Same  as  real  pror>erty. 

Real   Property.      That  which  is  lixod  or  inimovahle,  and  inchides 

land  and  \vhatt>ver  is  erected  or  ^;rowin<j^  upon  it,  with  whnt  is 

heneath  or  above  the  surface. 

Koalty.    Same  as  real  projiortj'. 

Receipt.  A  written  acknowledj^ment  by  one  receiving?  money  or 
other  propertj'^  that  it  has  been  I'eceived. 

Receiver.  Usually  means  a  person  appointed  bj-  a  court  to  take 
and  hold  property  in  dispute,  or  the  property  of  a  bankrui>t. 

Rccoiipiiiciit.  A  reduction  or  diminution  of  datnaj^es  in  an  action 
on  contract  for  breach  of  warranty  or  defects  in  performance. 

Recovery.  The  amount  of  the  judgment  which  the  party  to  an 
action  recovers. 

](e*eiiact.    To  enact  anew. 

Registry.  The  entering  or  recording  of  real  estate  conveyances  in 
books  of  public;  record. 

Reinsurance.  Insurance  effected  hy  an  insurance  company  to  pro- 
tect itself  against  insurance  risks  which  it  has  assumed. 

Release.  An  instrument  in  the  general  form  of  a  deed  that  in  dis- 
tinct terms  remits  the  claim  to  which  it  refers;  and  being  under 
seal,  although  reciting  only  a  nominal  consideration,  extin- 
guishes the  debt. 

Remedy.  The  legal  means  employed  to  enforce  a  riglit  or  redress 
an  injury. 

Rent.  Compensation  for  the  use  of  real  property.  When  stated  in 
a  lease  it  is  called  rent  reserved. 

Rescission.  The  annulling  or  dissolution  of  contracts  by  mutual 
consent,  or  by  one  party  because  of  a  breach  of  the  contract  by 
the  other. 

Revert.  To  fall  again  into  the  possession  of  the  donor,  or  of  the 
former  proprietor. 

Riglit  of  Snrvivorsliip.  This  means  that  the  survivor  or  survivors 
take  the  right  or  interest  of  their  deceased  tenant,  which  in 
other  cases  would  go  to  his  heirs. 

Riparian  Owners.    Those  who  own  land  bounded  by  a  water  course. 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


{./ 


/. 


%  ^^ 


•^Ag 


.v^ 


y. 


5^ 


-V 


1.0 


I.I 


■^1^    |25 

:!:  us  12.0 


12  2 


11:25    i  1.4 


III 


1.6 


-    6" 


V] 


/^ 


/ 


>/    ? 


% 


y 


Photographic 

Sciences 
Corporation 


23  WEST  MAIN  STREET 

WEBSTER,  N.Y.  M5S0 

(716)  872-4S03 


'^U 


V 


iV 


\\ 


.'V 


^c 


1 


6^ 


!' 


1  I 


fi 


■  ' 


^  , 


1 86 


BUSINESS  LAW. 


Salvagre*  Property  saved  from  wreck  or  loss  at  sea ;  or  compen- 
sation given  for  service  rendered  in  saving  it. 

Satisfaction.  Payment  of  a  legal  debt  or  demand  ;  the  cliarging  or 
cancelling  of  a  judgment  or  a  mortgage,  by  paying  the  amount 
of  it. 

Scrip.    Certificate  of  stock. 

Seai.  An  impression  upon  any  impressible  substance ;  or  a  piece  of 
paper  pasted  on  with  intent  to  make  a  scul  of  it. 

Sca«ivortiiiness.  The  sufficiency  of  a  vessel  in  materials,  construc- 
tion and  equipment  for  the  service  in  whicli  it  is  employed. 
Seaworthiness  is  an  implied  condition  of  marine  insurance ; 
unseaworthiness  defeats  insurance. 

Set  of  Excliaiigre.  The  different  parts  of  a  bill  of  exchange  taken 
together.  Each  part  is  a  perfect  insti'ument  by  itself,  and  the 
payment  of  any  one  avoids  the  other. 

Set'OIT.  A  claim  which  one  party  has  against  another  who  has  a 
claim  against  him ;  a  coimter -claim. 

Severalty.  A  state  of  separation.  An  esiate  in  severalty  is  one 
held  by  one  person  in  his  own  right. 

Severance.    The  removal  of  fixtures  from  land. 

Shipper.    One  who  gives  merchandise  to  another  for  transportation 

Shipping^  Articles.  The  agreement  between  the  master  of  a  vessel 
and  the  seamen  decerminiug  the  nature  of  the  contract 

Slander.    Injurious  words  spoken  of  another,  but  not  published. 

Slander  of  Title.  A  statement  tending  to  injure  the  title  of  :inother 
by  minifying  or  cutting  it  down. 

Smart  Money.    Damages  beyond  the  thing  sued  for.  allowed  on  the 

ground  that  the  offence  may  be  so  great  that  the  offender  ought 
to  be  made  an  example  of. 
Specialty.    A  contract  under  seal. 

Specific  Performance.  The  actual  performance  of  a  contract  by  the 
party  bcnr-d  to  fulfil  it. 

Statute.    An  act  of  the  Legislature. 

Statute  of  Frauds.  An  English  statute,  generally  re-enacted  in 
this  country,  requiring  certain  contracts  to  be  made  in  writing; 
designed  to  prevent  fraud  and  perjury. 

Statute  of  Limitations.  A  statute  requiring  an  action  to  be  com- 
menced within  a  certain  lime  after  the  demand  has  arisen.  It 
limits  the  time  to  sue,  hence  its  name. 

Stock.  Sa,m^  0,8  Capital  Stock.  It  is  also  used  to  denote  the  shares 
into  which  the  Capital  Stock  is  divided. 

Stockholder.  The  owner  of  one  or  more  shares  of  the  stock  ol"  a 
corporation. 

Stoppage  in  Transit.  A  stoppage,  by  the  seller,  of  goods  sold  on 
credit  before  reaching  their  destination  upon  learning  of  the 
buyer's  insolvency.  '    . 
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Stranger.  In  contracts  a  person  who  is  not  one  of  the  parties  to 
the  contract. 

Sub-A8r<^nt.  A  person  appointed  by  an  agent  to  perform  some  duty 
relating  to  tl>e  agency. 

S II b'Con tract.  A  contract  made  by  one  who  lias  agreed  to  jwrform 
labor  or  service  with  a  third  party  for  the  whole  or  part  perform- 
ance of  that  labor  or  service. 

Siibject-Matter.    Tlic  tjiing  to  be  done  or  omitted  in  a  contract. 

Subornation  of  Perjury.  Inducing  or  j)rocuring  another  to  commit 
perjury. 

Subrogation.  The  substitution  of  one  person  or  Ihingin  thepinceof 
another,  parti(uUarly  the  substitution  of  on<i  person  in  the  place 
of  another  as  a  crelitor,  with  a  succession  to  the  rights  of  the 
latter. 

Subsidy.     A  money  grant  fiom  government. 

Suit.   The  prosecution  of  some  claim  or  demand  in  a  court  of  justice. 

Surety.  One  who  has  agreed  with  another  to  make  himself  respon- 
sible for  the  debt,  default,  or  misconduct  of  a  third  party. 
Similar  to  ifiKiranfor. 

Suretyship.    The  liability  or  contract  of  a  sur(>ty. 

Surrender  Value.  The  amount  which  an  insurance  company  will 
pay  for  an  unexpired  policy. 

Tare.  An  allowance  in  the  purchase  and  sale  of  merchandise  for 
the  weight  of  the  package  in  which  the  goods  are  contained.  It 
may  also  be  an  allowance  for  the  waste  or  diminution  in  the 
quality  or  quantity  of  the  goods. 

Tax  Deed.  A  deed  given  by  the  ofHcer  of  the  law  charged  with  the 
collection  of  taxes  to  the  purchaser  of  land  sold  for  taxes  at  a 
tax  sale. 

Tenant.  One  to  whom  another  has  granted  for  a  period,  the  use  of 
certain  real  estate. 

Tender.  An  offer  of  a  sum  of  money  in  satisfaction  of  a  debt  or 
claim,  by  producing  and  offering  the  amount  to  the  creditor  and 
declaring  a  willingness  to  pa>  it. 

Testator.     One  who  has  died  leaving  a  will. 

Tonnage.    The  carrying  cai)acity  of  a  vessel. 

Tort.     A  private  wrong  or  injury  other  than  a  breach  of  contract. 

Trade  Marlt.  The  symbol,  emblem  or  mark  which  a  manufacturer 
puts  upon  the  goods  he  manufactures. 

Tro8;)a88.  Any  wrongful  act  of  one  person  wiiereby  another  per- 
son is  injured. 

Trustee.    One  who  holds  property  for  the  benefit  of  another. 

Ultra  Vires.  The  acts  or  proceedings  of  a  corporation  done  lieyond 
the  scope  of  its  powers. 
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Underwriter.    Saino  as  Insurer.  i 

Una^e.  In  mercantile  law  the  well  known  unifonn  practico,  or  llic 
manner  of  perfornmnct'  of  an  act  or  contract. 

Use  and  Occupation.  Tlio  liability  of  n  tenant  to  pay  a  reasonable 
rent  for  the  use  and  occupation  of  premises  in  case  an  agree- 
ment has  been  made  for  use,  but  the  rent  not  .ixed. 

Usury.    Illcp:al  interest. 

Validity.  Legal  strengtli  or  force  ;  tlie  quality  of  being  good  in 
law. 

Valued  Policy.    One  which  fixes  the  value  of  the  property  insured. 

Vassal.     One  who  heUl  jivoperty  of  a  superior  or  lord. 

Vendee.    One  to  whom  anything  is  sold  ,  a  purchaser  ;  a  buyer. 

Vendor.    A  seller  ;  the  person  who  sells  a  thing. 

Vendor's  Men.  The  eiiuitablelien  allowed  the  seller  of  land  until 
the  whole  purchase  money  is  paid.  , 

Void.    Of  no  force  or  effect. 

Voidable.    That  maj'  bo  avoided  ;  not  absolutely  void. 

Wager  Policy.  A  policy  of  insurance  in  which  the  insured  person 
has  no  insurable  interest. 

Waive.    The  abandonme.it  of  a  right,  or  a  refusal  to  accept  it. 

Ward.     A  minor  under  guardiansliip. 

Warranty.  An  agreement  to  hold  one's  self  i*esponsible,  if  a  certain 
thing  does  not  turn  out  as  represented. 

Waste.  Spoil  or  destruction  done  or  permitted  to  land  or  the  build- 
ings by  a  tenant. 

Wharfage.  The  compensation  paid  the  owner  c '  a  wharf  for  the 
privilege  of  landing  goods  upon  it,  or  loading  from  it. 

Wharfinger.  The  owner  of  a  wharf  who  maintains  it  for  the  pur- 
pose of  receiving  .and  shipping  merchandise. 
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